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Wetlands are vital to the environment as animals, humans and even plants greatly depend on it. 

They are playing a great role for the ecosystem giving much importance to economic and culture 

which the humans are a part off. It is of great importance as it provides drinking water to humans 

and animals and forms as a water body in the cities. Constant harm or improper use to the 

wetlands causes a lot of disasters to the environment. Although some central and state legislations 

exist for the conservation and protection of wetlands but they are being constantly pushed to the 

side not taking the seriousness of the issue. Most of the wetlands at present are encroached by 

private real-estate for construction or has become sewage and garbage disposal sites. Due to the 

lack of planned urbanization, most of the lakes around have encroached and instead of rainwater, 

the sewage effluents are filling up the wetlands which indirectly affect the humans with lack of 

drinking water. India, also being part of the Ramsar Convention, has some of its wetlands listed 

under it. It plays an important role in various significant international initiatives concerned with 

the environment. It is part of the key multilateral agreements and recognizes the interdependencies 

of different environmental problems. 

Keywords: Wetlands, Environmental degradation, Public Trust Doctrine, Ramsar Convention. 

 

 

I. Introduction 

Wetlands are a major part of the ecosystems of the world. Wetlands are those areas where water is 

the main factor in controlling the environment and the associated plant and animal life. They appear 

where the water table is at or near the surface of the land, or where the land is enfolded by 

water.1Wetlands vary widely due to the local and regional differences in the soils. They may vary 

based on climate, topography, water chemistry, hydrology, vegetation and other elements including 

human disturbance.2 The major threats to wetlands in India are pollution, invasion, Eutrophication, 

                                                
1Our Wetlands, Ramsar Norbal Wet Initiative, (June, 2005) https://www.norbalwet.org/our-wetlands/. 
2What is a Wetland?, US Environmental Protection Agency, (June 12, 2018), https://www.epa.gov/. 
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unlawful mining activities, unplanned tourism activities and cultural misuse. According to the 

Clean Water Act, 19773 of the United States of America, wetlands mean those areas which are 

inundated or saturated by surface, open or groundwater at a frequency and duration sufficient to 

support and that under normal circumstances do support, a familiarity of vegetation that are 

typically adapted for living in saturated conditions of the soil.4 

Wetlands are known as a crucial source of storage of drinking water for the people. It plays a 

major role in providing farmers with a means of livelihood. Even though they are of great 

importance there is always a great danger to the ecosystem. Apart from natural causes such as 

calamities and climate change-induced effects, some threats such as soil-use change, 

encroachment and contamination of environment are also gradually blocking these wetland 

systems. In several Indian cities, urban flooding can be directly related to rampant development 

on reclaimed wetlands, flood plains and lowlands of the cities. The protection of water comes 

under the state list, so, several states have proclamations and laws to preserve and protect their 

rivers, watersheds, and groundwater, but specific laws and rules on wetlands do not exist except 

for a few states. For example - The State of West Bengal had passed the East Kolkata Wetland 

(Conservation and Management) Act, 20065 to protect the East Kolkata Wetlands and it was 

being declared as a Ramsar site. Also, the state of Kerala enacted Kerala Conservation of Paddy 

Land and Wetland Act, 20086, which forbids reformation of paddy lands into construction sites. 

Even though these rules are in existence, there is poor implementation of rules is destroying the 

wetlands.Wetlands are a major link between the land and water. They add up to a major part of 

earth’s biodiversity. Humans depend on the wetlands the most, as it provides sources of drinking 

water and food in the form of agricultural fields and fishing. It is very contradicting to hear that 

wetlands are a vital source of ecosystems for the humans but it is least protected by any legislation 

or the judiciary. In India, wetlands are reducing at a very fast rate especially in the urban sector due 

to encroachments and privatization of wetlands. 

 

 

                                                
3Clean Water Act, 33 U.S.C. §§ 1251-1387 (1977). 
4 U.S. Environmental Protection Agency, How Wetlands are defined and identifiedunder CWA Section 404,U.S. 

Environmental Protection Agency, (Sept. 26, 2016, 02:10 PM), https://www.epa.gov/cws-404/how-wetlands-are-

defined-and-identified-under-cwa-Section-404. 
5The East Kolkata Wetland (Conservation and Management) Act, 2006, No. 404-L, Acts of the West Bengal 

Legislature, 2006. 
6 The Kerala Conservation of Paddy Land and Wetland Act, 2008, No. 28, Acts of the Kerala Legislature, 2008. 
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II. Research Questions 

1. Why is there a need for proper implementation of legislation for the protection of wetland 

between the state and the central government? 

2. Due to bad implementation of wetland rules, how are the wetlands being affected due to the 

encroachment of wetlands? 

 

III. Theoretical Background 

Public Trust doctrine is also a legal theory having importance on the principle of resources such as 

air, water and forests. These resources have greater importance compared to people as a whole 

denying these resources to people as private ownership. Since the resources are given by nature, it 

must be made available to everyone without discriminating on their standard of living. The 

government is empowered by the doctrine to preserve the resources for collective interest and 

enjoyment of the public rather than providing only to private individuals as ownership or 

commercial developments. The Public Trust doctrine is given the status of Article 21 7  of the 

Constitution of India that is ‘right to life and personal liberty’. For a human’s right to life, the 

protection and preservation of resources become majorly importance, without these human lives 

ceases to exist. Article 21 stating the right to life has been extended to include the right to livelihood 

and the right to a healthy environment. The judiciary plays a major role in applying the doctrine of 

public trust to preserve and safeguard the public land and avoid it from being encroached.  Due to 

the lack of proper legislation or rules on the protection of wetlands, the rate of encroachment of 

lands starts to increase in the urban cities. Climate change and environmental degradation have 

caused the wetlands to dry up and resulted in a shortage of water supply in the cities. So, the 

government has raised position in protecting the wetlands through the public trust doctrine. 

Construction or demanding of individual ownership in public places cannot be issued by the 

judiciary due to the said doctrine. 

The doctrine of Sustainable Development first came in the Declaration of Stockholm 19728. It has 

expressed that, ‘Man has the fundamental right to equality, freedom and adequate conditions of life, 

in an environment of a quality that permits a life of dignity and well-being and he bears a solemn 

                                                
7 INDIAN CONST. art. 21. 
82398 (XXIII), U.N.G.A., UN Conference on the Human Environment Stockholm, June 5, 1972. 
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responsibility to protect and improve the environment for present and future generation.’9 The 

doctrine of sustainable development is further branched into; polluter pays principle and the 

precautionary principle. 

a. Polluter pays principle termed as a method concerned with repairing the damaged caused. It 

initially focused on the international environmental law where the person causing the harm or 

damage, must pay the compensatory party. The party causing damage must also pay the 

restoring cost for environmental degradation. This is almost in line with absolute liability in 

India. The doctrine of an absolute liability says that if an individual is involved in a dangerous, 

unsafe or hazardous activity or event and harm has been occurred to another person due to the 

accident carried out. The accident can be a dangerous or a hazardous one and the person who 

caused this act will carry absolute liability to compensate for the damages. 

b. The precautionary principle is the measures for the environment taken by the state government 

to prevent and target the causes of environmental degradation.10 Also, where the threats are 

considered as irreversible and serious nature, lack of whole technological certainty should not 

be used as a reason for postponing convenient measures to prevent environmental 

deterioration.11 

In relation to the research paper, the right to environment is stated in Article 21 which also provides 

the right to life to human beings. Wetlands are a crucial source of drinking water to the cities. But 

they are more prone to encroachment or a site for easy disposal of waste by individuals and the 

commercial factories. To avoid the wetlands from getting polluted various doctrines are available 

which are used by the judiciary. The doctrine of sustainable development is known for providing an 

equal and quality livelihood for humans. When one individual causes harm to the environment such 

as polluting the wetlands, then they are violating the public’s right to consume natural drinkable 

water. The government has to take a stand in making clear cut legislations for the wetlands as they 

are a major threat if they do not exist in the near future. 

 

IV. Legislative Measures for the Protection of Wetlands 

                                                
Eloamaka Carol Okonkwo, Environmental Justice and Oil Pollution Laws: Comparing Enforcement in the United 

States And Nigeria, (Routledge Taylor & Francis Group, 2020). 
10 Harpreet Kaur,Precautionary Principle, Academike Lawoctopus (Feb. 04, 2015), 

http://www.lawctopus.com/academike/precautionary-principle/. 
11Id. 
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The government after the attainment of independence took care of protecting the water bodies such 

as lakes and wetlands. They made the doctrine of public trust mandatory by the judiciary to protect 

and preserve the wetlands. Therefore, there was a shift from privately occupying wetlands to the 

government protecting them. The Article 48A12 of the Indian constitution states that “The State 

shall endeavor to protect and improve the environment and to safeguard the forests and wildlife of 

the country”13. The Article 51A14 read with its clause (e) of the Indian Constitution states that every 

citizen of India has a duty for protecting and improving the natural environment including lakes, 

forests, wildlife and rivers, and to have compassion for living creatures. The legislature has given 

the provisions to protect the environment which includes wetlands, but there is no specific law 

which existed for the protection of wetlands. In India, the protection of wetlands is mainly managed 

by the Environment and Forest Ministry. The Wildlife Protection Act15of 1972 played a vital role in 

India to create awareness of the importance of wetlands and to preserve them. Currently, the kinds 

of wetlands existing in India are the backwater, coastal wetlands, paddy fields and reservoirs.16 The 

Central Government governs few of the wetlands and the state government governs few wetlands 

coming under the region due to the mandate of Schedule VII17 of the Indian Constitution. The 

coastal wetlands and marine wetlands play a major role in protecting the coastline from storms, 

erosions and climate regulation, but since each coastal wetland comes under different states, each 

state has its own rule in preserving it. Due to the lack of a centralized law, there is poor 

implementation and quick decision making in the protection of wetlands. Another type of wetland, 

i.e., the highland wetlands is protected by the world heritage and is internationally protected due to 

their ecological significance for example, the Himalayas and the Western Ghats in India. The 

wetlands had been coming under this category mostly lies in reserved forests and those are 

governed by major conventions and among one of them is the Ramsar Convention18. 

 

V. The Accountability of Authorities for the Protection of Wetlands 

                                                
12 INDIAN CONST. art. 48A. 
13Id. 
14 INDIAN CONST. art. 51A, cl. (e). 
15The Wild Life (Protection) Act, 1972, No. 53, Acts of Parliament, 1972. 
16 Gopal, B.& Sah, M.,Inventory and Classification of Wetlands in India,118 (½) Vegetation Springer JSTOR 39, 48 

(1995). 
17 INDIAN CONST. sch. 7. 
18 49/426, U.N.G.A.,Convention on Wetlands of International Importance Especially as Waterfowl Habitat, Ramsar, 

Feb. 2, 1971. 
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The conservation of national lake plan was implemented by the Environment and Forest Ministry 

which were primarily responsible for the protection of wetlands. Since the Central Government had 

powers for the functioning of water resources, agricultural land and wetlands, few of the state 

bodies too, had powers to govern the wetlands. There was a lack of coordination and co-operation 

which led to the further exploitation of wetlands and its degradations. The Ministry of Fisheries had 

governed a few of the wetlands. The issue is very state-centric and the willingness to conserve the 

environment was at a very poor level. The major problem existing was the encroachment of 

wetlands by private investors who managed to declare the public site as private land. When the 

encroachment was rapidly grown in urban areas, the water level in cities started reducing. The 

central government incorporated the Wetlands (Conservation and Management) Rules, 201019. The 

rules played an important role in the protection of wetlands in urban areas since it was a 

jurisdictional decision. Urban planning, parks and land acquisition are environmentally sensitive 

since they can have a major impact on the protection of wetlands in urban areas. The rules provided 

a major criticism that they are situated in particular states must be governed only by them after the 

central government’s approval. Due to the lack of proper wetland database records, the protection 

of them was in risk again. Even with proper coordination and incorporating central legislation for 

all wetlands, still, the encroachment of wetlands is at grave misfortune. 

 

VI. Indian Judiciary on the Conservation of Wetlands 

Under Indian Constitution, Article 48A allows for improvement and protection of the 

environment and for safeguarding the forest and wildlife, and Article 51A (g)20provides to 

conserve and protect our natural resources, flora and fauna. In the case of MC Mehta v. Kamal 

Nath21, the Apex Court cited English and Roman common law principle of public trust doctrine. 

The Court said, ‘the public trust was more than an endorsement power and ability of the State to 

use public land for public purposes. It is an affirmation of the state’s responsibility to preserve 

the shared heritage of wetlands lakes, streams, marshlands and tidelands of the people. The 

Court also ordered the motel to pay compensation for the restitution of the environment and 

                                                
19Part II Section 3 sub-section (ii), The Wetlands (Conservation and Management) Rules, 2010, Ministry of 

Environment and Forests, 2010. 
20 INDIA CONST. art.51A, cl. (g). 
21 M.C. Mehta v. Kamal Nath, (1997) 1 S.C.C. 388. 
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ecology of the region by means of costs.’22As mentioned about public trust doctrine in the 

theoretical background, it means the doctrine that enjoins upon the Government in order to 

safeguard the resources for the general public’s enjoyment rather than permitting them to be 

used for private property or commercial objectives.23 

In certain cases of Bombay Dyeing & Mfg. Co. Ltd. v. Bombay Environmental Action Group24 

and Vellore Citizens’ Welfare Forum v. Union of India25, it was said that the two vital features of 

sustainable development are the precautionary principle and polluter pays principle. Due to that 

the interests of the people in the society and their right to life must be taken into account. 

Taking into account the above case, the Calcutta High court, in the East Kolkata Wetland Area, 

declared Ramsar Convention 26  site under the East Kolkata Wetlands (Conservation and 

Management) Act, 200627, permitted the construction of a water treatment facility cited in the 

case of People United for Better Living v. East Kolkata Wetlands Management Authority28. The 

court formed a monitoring committee and directed the building to be undertaken in the most 

environmentally sustainable way. This judgment can also be seen in lines of doctrine of public 

trust as it vouches for the welfare of the people. The construction of the water treatment plant is 

done by the government for the public good and not for an individual’s personal interest. 

The case directly involving wetlands is M. Indira v. State of Tamil Nadu,29in which the State of 

Tamil Nadu argued that originally 5000 hectares of wetland had been reduced to 500 hectares overa 

period of time and that it is the responsibility of the State to protect the wetland included in the 

National Wetland Conservation Programme by the Government of India. The court declared that 

the government can declare deforestation and environmental protection against any land under the 

Forest Act and must obey the order of state government. Since the protection of water and wetlands 

came under the state list, unlike Calcutta and Kerala, the Tamil Nadu government did not have any 

special legislation pertaining to the protection of wetlands. Ultimately, the state found that due to 

the absence of specific laws to protect wetlands, the forest act was appropriate to invoke the 

protection of wetlands. This case concludes the argument that there must be central legislation on 

                                                
22Id. 
23Id. 
24Bombay Dyeing & Mfg. Co. Ltd. v. Bombay Environmental Action Group& Ors, (2005) 5 S.C.C. 61. 
25Vellore Citizens’ Welfare Forum v. Union of India, A.I.R. 1996 S.C. 2715. 
26Supra note 18. 
27East Kolkata Wetlands (Conservation and Management) Act, 2006, No. 7, Acts of West Bengal Legislature, 2006. 
28People United for Better Living in Calcutta v. East Kolkata Wetlands Management Authority, A.I.R.1993 Cal.215. 
29M. Indira v. State of Tamil Nadu & Ors, (2012) 3 M.L.J. 646. 
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wetlands that the states need to follow, especially in the urban cities where water shortages are more 

likely to occur. 

 

VII. Legal Critical Analysis on the Conservation of Wetlands 

India is part of the Ramsar Convention, but to stop the exploitation of the wetlands, it does not own 

strong national laws. Ramsar has declared 200 wetlands as Ramsar Sites among which India has 

around 25 listed under it. Although the government has classified different water bodies such as 

lakes, ponds, marshes, mangroves, backwaters and lagoons as wetlands, but these wetlands over the 

period of years are converted to real-estate investments or into a sewage and garbage dumping site. 

In India, the Ministry of Environment and Forests legalized a framework for the preservation and 

conservation of wetlands in 2010 under the umbrella legislation the Environment Protection Act, 

198630. The framework was named as the Wetlands (Conservation and Management) Rules, 2010. 

The glitch here is that the wetlands rules of 2010 protect only the Ramsar sites which are listed and 

not the other wetlands such as paddy fields, mangroves, lagoons and backwaters. The wetlands that 

have been excluded covers up half of the wetlands present in the country. The ministry has also 

excluded the coastal wetlands from the Wetlands Rules 2010 and it is said to come under the 

Coastal Regulation Zone, but the Coastal Regulation Zone completely denies this and fails to 

preserve the wetlands. The diminishing of wetlands is a major threat to the extinction of various 

plants and animals. The storm water drains which are a major threat in the cities have been filled 

with sewage and garbage, allowing the rain and sewage water to flow on the roads. There has been 

a constant overlapping of legislations and lack of strong legislation being present.  

The Wetlands Rules of 2010 also provides that, the wetlands must be free from conflict of interest. 

The Government and certain private agencies have encroached the lake beds causing decreasing of 

the water body. The residents or the people living close to the lakes are always in conflict with the 

real-estate agencies as their right to using the public property has been denied. The governments 

usually lease out the property, much of which would include the encroached lands. In case of any 

violation in this sector, the rules do not mention any punishments or remedies to the offence. Most 

of the wetlands in the urban and suburban regions are controlled by the municipalities and the 

village panchayats. Wetlands being a significant source of drinking water and irrigation for 

agricultural lands, the municipalities have great initiatives to protect and preserve them. But the 

                                                
30The Environment (Protection) Act, 1986, No. 29, Acts of Parliament, 1986. 
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private real-estate usually involves with the government for development purpose and the wetlands 

eventually succumb. The wetlands are said to be inspected during the summer season when the 

water is relatively low or there is no water. In these times, the wetlands usually turn into dump 

lands and get filled with garbage, causing more depletion of wetlands. Looking at these entire 

loopholes, the government must pass an Act, the Wetlands Conservation Act in lines with the 

Environment Protection Act, 1986. This would help in conserving and protecting the wetlands from 

being encroached and privatized. Severe punishments must be imposed on the illegal offences 

created in harming the wetlands. Water scarcity being a major threat in the present world, 

conserving of more wetlands would be the only solution in the years to come. 

 

VIII. Conclusion  

Looking at the various cases of encroachment throughout India, it can be concluded that due to the 

lack of specific laws or legislations encroachment of wetlands are increasing. The increase of 

encroachment in the urban sectors will in turn cause floods in the cities, denying people with basic 

water, food and amenities. In the near future wetlands will soon be less in numbers affecting a huge 

number of people. The wetlands are significant and need conservation for the survival of future 

generations. It is recognised socially and culturally which is of great importance to communities 

and the need for protection. The government must enforce proper rules and must present clear 

clarity. The wetlands can be conserved and protected when the government and the people come 

together to be out the views concerning it and bring out national legislation.  

 

 
********** 
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 It is well-settled law and through various precedents, it envisaged that human beings are entitled 

to basic rights of their life and personal liberty accompanied with dignity which not only restricts 

their freedom to their body but also includes mental, psychological, emotional freedom too. This 

right further extended to die with dignity. This Paper revolves around and addresses the issue of 

unethical or immoral and unlawful encounters killings where police officers’ targets and kill 

individuals who are accused of an offence and it is being done by cops out of the public and 

political pressure which violates the due process of law which considered as a basic feature of the 

constitution and democracy. As far as personal liberty is concerned in India, there are a plethora of 

judgments of Apex court (authors has been tried to inducted all judicial pronouncement in the 

present paper) and communicating by the eminent personalities which they think that life and 

personal freedom considered the foundation and basic features of the Indian Constitution, so by 

such callous activity by the state machinery which they used as a weapon in case of self-defence 

leads to violation of their fundamental rights and its directly affecting the foundational concept of 

democracy. This paper is being drafted by the authors in such a way that not only makes you aware 

of the basic fundamental rights of the citizens which are constitutionally protected under the Indian 

Constitution through focusing on the legal aspects, causes, challenges, history, various famous 

cases laws, legal precedents set by the Apex court along with these aspects it also provides you with 

the solutions with the help of human rights bodies guidelines for tackling the problems of human 

atrocities in the hands of administration as far as the situation of extrajudicial killing in India is 

concerned. 
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Keywords: Extra-judicial or Encounter Killing, Life & Personal Liberty, Due Process of Law& 

Police Brutality. 

I. Introduction  

 

India is considered the world’s largest democratic country where Supremacy of Constitution and 

Rule of Law plays a very crucial role in determining one’s Fundamental right. The Constitution of 

India provides to every citizen their basic human rights in the form of Fundamental Rights 

enshrined under Part III of the Indian Constitution. Among these rights, the Right to Life and 

Personal Liberty under Article 2131 is an inclusive right that contains a bundle of rights. Many 

judicially interpreted and inbuilt fundamental articles come under the umbrella of Article 21. The 

Right to Life and Personal liberty not only extended to the Physical body but also provides a border 

framework consisting right to marry, the Right to give consent for sexual activity, the Right to 

privacy, self-determination, a safe environment, and safe living conditions among others. In the 

case of Maneka Gandhi v. Union of India32 where the Supreme Court extended the scope of this 

article and held that “right to life also includes right to live with dignity.” Thereafter, again apex 

court has further extended this parameter of Article 21 and held that “right to live with dignity also 

includes right to die with human dignity” in the case of Gian Kaur v. Union of India.33 

The Apex court has widely interpreted and recognized the human rights jurisprudence which has 

been inbuilt in the Indian Constitution as Fundamental rights articles. The foundation on which our 

democratic society lies is “Rule of Law.”34 The Rule of law is guaranteed under Article 1435 of the 

Constitution and all the aspects of the state are governed by it. Despite all the existing institution 

which is protecting the human rights of the people still, state violence becomes legitimized through 

the dominant ideology of nationalism and patriotism and that frame the killing as necessary for 

security the state. Due to this ideology and public pressure sometimes, state machinery uses 

excessive force and targeting the individuals for any crime incident and killing them without 

providing and allowing judicial intervention. Such torture, cruelty, encounter killing or extrajudicial 

                                                
31 INDIA CONST. art. 21. 

32 Maneka Gandhi v. Union of India, (1978) AIR 597, (1978) SCR (2) 621. 
33 Gian Kaur v. Union of India, (1996) AIR 946, (1996) SCC (2) 648 J, (1996) SCC (3) 339. 
34  Shivaang Maheshwari, Undermining the ‘Rule of Law’: Can the ‘Extra-judicial’ Killings be Justified, WORD 

PRESS, https://criminallwstudiesnluj.wordpress.com/2019/12/07/undermining-the-rule-of-law-can-the-extra-judicial-

killings-be-justified-caution-graphic-content/. 
35 INDIA CONST. art. 14. 
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killings, custodial deaths done by the state executive machinery against the individuals, violates 

fundamental rights under part III of the Constitution.  

All human beings are expected to have minimum basic rights and liberties respected and also 

entitled to social, cultural, political & economic rights. The state or the government is considered 

the sole authority to promote and protect the citizen’s rights. The State authority includes the police 

department, armed department, judiciary, and civic administration. For sake of effective and smooth 

functioning of these bodies, there should be an interlinking between them so that the individual or 

citizens are to be maintained and protected. But unfortunately, sometimes the executive body uses 

forces because of public pressure or pressure from the political parties which leads them to take 

revenge by killing that individual for a particular crime and without judicial intervention. This type 

of killing by the state machinery is termed as extrajudicial killing. 

 The term “Extra-judicial killing or retaliatory killing or encounter killing” means the force which 

uses by the state police machinery to kill the particular individual who is suspected of any crime 

without providing due process of law. In other words, execution of person illegally. It is the practice 

of unlawfully killed any person without sanction any legal process by the government authorities.36 

It disregards human rights. Though there is no exact definition of "extrajudicial killing", it deals 

with the unlawful killing by the government authorities or individual without following any due 

process of law. In many instances, under public pressure and political parties, state police 

machinery carries out such encounter’s killings without any judicial authorization. This is usually 

done by the state to provide ‘instant justice’ by circumventing the elaborate procedure established 

through the criminal justice system. Also, it appeared to an aberration of the well-entrenched 

principle ‘rule of law’, public consciousness is often unmoved by the brazen misuse of state power.  

The situation of encounter killing is different in different countries. This practice is mostly followed 

in India, Philippines, Jamaica, Ethiopia, Iraq, Pakistan, Russia, Nigeria, Thailand, etc.37In India, 

according to the Human rights commission more than 1000 unlawful killings done over the past 

decade. A Recent encounter took place in a Hyderabad rape case where four suspected criminals 

were shot down and another famous gangster Vikas Dubey also killed in police custody without any 

                                                
36 JVS, Extrajudicial killings in India: An Analysis, JATIN VERMA (July 11, 2020, 11:00 AM), 

https://www.jatinverma.org/extrajudicial-killings-in-india-an-analysis. 
37 Edy Kaufman and Patricia Weiss Fagen, Extrajudicial Executions: An Insight into the Global Dimensions of a Human Rights 

Violation, JSTOR (Sept. 21, 2020, 3:00 PM), https://www.jstor.org/stable/762112?seq=1. 

https://www.jatinverma.org/extrajudicial-killings-in-india-an-analysis
https://www.jstor.org/stable/762112?seq=1
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sanctioning the judicial process. While one section of the community applauded the instant justice 

practice, another termed the encounter or ‘extra-judicial murder’ and raised the questions on its very 

credibility and legality of this practice. Far from criticizing these incidents as heinous crimes, 

instead, people are celebrating the high-profile encounter case. 38  Besides this, the forming 

government also honouring the officers with badges. The further study deals with a history 

background, comparative studies with other countries, causes behind this encounter killing, the 

judicial announcement given by the apex court guidelines in various cases, NHRC directives and 

guidelines on this, and what are those solutions which tackle the problems of encounter killing in 

India. 

II. History of Extra-Judicial Killing Since Independence 

The roots of extra-judicial killing are not embedded recently, it is not the matter of current time 

being, it has been emerged or spread its root since a long time, and there is a prolonged history of 

the emergence of extra-judicial killing. 1947 – 1999: It began when the Naxalites started splitting 

from Marxist in India in 1969, they set about the strategy of people war, and police started 

responding to them by the way of encounter killing.39 India has an uncertain record of encounter 

killings from Bhagalpur buildings in 1979-1980 (where the Bihar police blinded 31 under-trials by 

pouring acid in their eyes to a way forward to encounter) till date. In 1991, 10 passengers who were 

Sikh pilgrims were asked to get off the bus by the police which later resulted in the encounter of 

them, and police claimed that they were Khalistani terrorist but the criminal case was built against 

them and later on, the supreme court asked the CBI to investigate in this case, the result of the 

investigation showed that the encounter took place to earn a reward as they have killed the 

terrorists. 

Beginning of 2000: This country got deepen into the circle of fake encounters ranging from 

Veerappan in 2004 in Tamil Nadu, the circle does not only include one or two states but also 

includes too many states for instances- Veerappan case wherein, in October 2004, Veerappan was 

famous for animal poaching, kidnapping and sandalwood smuggling shot dead by Tamil Nadu 

special task force. He had been on the run for a decade was tricked into getting an ambulance as he 

                                                
38 Akshat Bhushan, Extrajudicial Killings in India: Rule of Law v. Police Impunity, JURIST (July 30, 2020 01:13:24 

AM.), https://www.jurist.org/commentary/2020/07/akshat-bhushan-extrajudicial-killings-and-police-impunity/. 
39  N. Venugopal, Fake Encounters: Story from Andhra Pradesh, JSTOR (march 22, 

2020),  https://www.jstor.org/stable/40276541?seq=1. 

https://www.jurist.org/commentary/tag/author-akshat-bhushan
https://www.jurist.org/commentary/2020/07/akshat-bhushan-extrajudicial-killings-and-police-impunity/
https://www.jurist.org/commentary/2020/07/akshat-bhushan-extrajudicial-killings-and-police-impunity/
https://www.jstor.org/stable/40276541?seq=1
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needed to visit the hospital in Salem for his eye. The STF fired 338 bullets on the ambulance, but 

the question raised that no bullet was found on his body instead bullet on his eye and his forehead. 

This was a staged encounter found in the investigation. In the 2000s the Mumbai police also took 

the help of encounters to free the city from underground gangsters who were indulged in wagging 

war and wanted to capture the city into their hands by supremacy.   

Then in 2004, Ishrat Jahan was a second-year student of Guru Nanak Khalsa College, Mumbai and 

the second of his seven siblings was shot dead by the Gujarat Police at the outskirts of Gujarat, in 

suspicion of LET member who was planning an attack on then Gujarat CM Narendra Modi. Whose 

case is still pending in the CBI court of Ahmedabad in which, charge sheet was filed against the 

police officers for their involvement in an alleged encounter. In 2006, ‘Lakhan Bhaiya’ apparently 

close aide to Chota Rajan was shot dead by the Mumbai police allegedly in a staged encounter in 

Versova. Later the Sessions court sentenced 21 people to life imprisonment including 13 policemen 

for alleged involvement in the encounter. On 19th September 2008, Delhi police carried out the 

operation in batla house in Jamia Nagar in which two suspected Indian Mujahidin terrorist was shot 

down. Many claimed the veracity of this operation and objected, claimed it as a staged encounter. 

On the plea, NHRC conducted an investigation and gave a clean chit to the Delhi police. But the 

post-mortem report of the victims of the shootout raised several flags and questions which was not 

reported in the NHRC report. (Batla House Encounter).40 

In Andhra Pradesh Civil Liberties Committee v. The Government of A. P.41 (2009) the High court of 

AP held that there should be an FIR against the police officer involved in the encounter after every 

encounter, and then the judicial magistrate will decide whether to close the case or to run it further 

after the arguments of the police officers being heard. Till this date the country is gone under the 

swamp of fake encounters that’s why the extra-judicial killing has now become the hot topic of 

today’s India. The Human Rights Commission came up with a report in response to RTI filed by the 

First post showing 1782 cases of the fake encounter between 2000-2017 with 44.55% cases from 

                                                
40 Govind Hari Lath, Fake Encounter killings: A denunciation to the criminal justice system, IPLEADERS (October 10, 

2020, 3:34 P.M.), https://blog-ipleaders-in.cdn.ampproject.org/v/s/blog.ipleaders.in/fake-encounter-killings-a-

denunciation-to-the-criminal-justice-
system/amp/?usqp=mq331AQFKAGwASA%3D&amp_js_v=0.1#aoh=15996318385630&referrer=https%3A%2F%2

Fwww.google.com&amp_tf=From%20%251%24s&ampshare=https%3A%2F%2Fblog.ipleaders.in%2Ffake-

encounter-killings-a-denunciation-to-the-criminal-justice-

system%2Famp%2F%23aoh%3D15996318385630%26referrer%3Dhttps%253A%252F%252Fwww.google.com%26

amp_tf%3DFrom%2520%25251%2524s. 
41 Andhra Pradesh Civil Liberties Committee v. The Government of AP , 2009 (1) ALT 754. 

https://www.casemine.com/judgement/in/56ea70ae607dba369a6ee67a
https://www.casemine.com/judgement/in/56ea70ae607dba369a6ee67a


 

 JOURNAL OF LAW AND ETHICS Vol. I 

                                                               March 2021 

DEPARTMENT OF LAW, PRESTIGE INSTITUTE OF MANAGEMENT AND RESEARCH, INDORE  

         An Autonomous Institute established in 1994, Accredited Twice with Grade ‘A’ NAAC (UGC)           

P a g e  | 15 

UP. UN Human rights commission is also wide-awake India about at least 59 fake encounter 

killings by Uttar Pradesh only since March 2017. In 1997 there was a need felt for proper scrutiny 

in matters of encounter as it a practice emerging in India since a long time including fake 

encounters. Regarding that in 1997 Justice MN Venkata chaliah, then the chairperson of NHRC 

who was also the Chief Justice of India in 1993-94 issued the guidelines to follow upon receiving 

many fake encounter complaints from the public and non-government organizations by stating 

that “under our laws, the cops have not been empowered any right to abridge away the life of 

another person” and “if by the act of the policeman leads to killing any person then it would 

amount to commit the offence of Culpable Homicide and to determine whether its amounts to 

murder or not unless it is proved that such action of killing was lawful and not comes in the 

purview of offences under the law” those guidelines were then revised in on 2.12.2003.” 

Whenever against any police officer any complaint has been received of the commission of any 

criminal act amounting to cognizable in nature, the FIR should be registered under the appropriate 

section of IPC. There shall be an expeditious magisterial inquiry in the cases of death caused by any 

police officer while under the due course of his/her duty. In all those cases of death caused by 

police action, the Commissioner should be informed by the superintendent of police within 48 hours 

of commission of the death. A second report must be sent to the National Human Rights 

Commission including a post mortem report, inquest report, and discovery of magisterial inquiry 

within 3 months of the commission of the death.42 Here the activity of fake encounters does not end 

it has furthermore to go which will be observer later in this article under the topic of legality of 

extra-judicial killing with recent cases. 

III. Grounds That Lead To Extrajudicial Killings 

Extra-judicial killings are not in all circumstances illegal, it is legal under the grounds to describe 

later in this article at the same time when state authorities step out of the shoes of legality it 

becomes illicit too in the name of “fake encounters”. As we have observed the background or 

history of the Extra-Judicial killings (i.e., #Fake encounters), it is reasonable to wonder that despite 

being backed up by a strong Legal system, why Human rights are contravened since years. Whether 

the legal system of “judicial killing” is comparatively trifling than Fake encounters?  

                                                
42 Supra note 10. 
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The answer to these questions is behind these reasons, mentioned below: - 

A. Lack of public faith in the Indian judicial system due to the delay caused in delivering 

justice in most of the cases. 

B. An Offering of rewards to police officers when an encounter takes place. 

C. Many leaders in politics support encounter as they take it as an achievement in maintaining 

law and order. 

D. Many corrupt police officers in conspiracy with corrupt politician indulge in criminal 

activities commit fake encounters to save themselves from any type of criminal charges. 

E. The ineffectiveness of State and National Human Rights Commission since years. 

F. In cases where public outrage occurs. To gain attention and to become the hero of the 

society police takes the help of encounter. 

G. Sometimes the fake encounters crop up because the police get frustrated as after diligent 

work the captured criminals just run away. 

What encourages police to encounter is the celebration of high-profile encounters by the citizens 

without knowing that the encounter was fake or actual or the reason behind that or that no one is 

empowered to take the law into their hands until and unless there are reasonable grounds to do 

that.43 

IV. Laws Relating to Extrajudicial Killing in India 

 Despite not having any certain provision under Indian law which legalize the encounters killing, 

but the State police machinery by taking the virtue of private defence guaranteed under Section 96-

106 of Indian Penal Code44  and Section 46 of Code of Criminal Procedure 45  they engage in 

extrajudicial killing, which violates basic human rights. Article 21 of Indian Constitution is 

considered one of the most important part of the Constitution because it plays a very pivotal role in 

providing every basic right to which human beings are entitled, and also it is treated as an inclusive 

                                                
43 Supra note 10. 
44 The Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860. 
45 The Code of Criminal Procedure, 1973, No. 2, Acts of Parliament, 1973. 
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right because it covered broad aspects of rights includes right to life and personal liberty, right to 

live with dignity, right to die with dignity, right to choose their life partner, right to sexual 

orientation, right to clean and healthy environment, etc. This personal liberty comes with the 

exception of the procedure according to the law so; the judicial system and states are duty-bound to 

adhere to due process of law irrespective of whether the person is an innocent or criminal. Court has 

observed time and again that Article 21 empowers sacred and cherished right under the Constitution 

which cannot be violated and abridged by any means by any authority, except according to the 

procedure established by law. Article 21 mandates personal liberty to every single citizen in the 

country which also includes the right to live with human dignity. As we have already gone through 

the Historical background of Extra-Judicial Killing now we will further discuss the legality and 

repercussions of this retaliatory killing with some recent cases that took place, which triggered and 

attracted the criticism of the experts and courts against the police brutality of targeting the accused 

and killing them without providing any fair trial and force the court and commission to lay down 

certain directives which need to execute by the concerned officers while such type of encounter 

killing occurred. Few important cases of Extra-judicial incidents happened in India are being 

discussed below.46 

A. Manipur Extrajudicial Killing, 2010:  Because of the failure of CBI to arrest the accused 

behind the 1500 extrajudicial killing done by Manipur security police. The Supreme Court 

directed to Constitute SIT, which submitted the charge sheet in May 2019 named the four-

policeman including in the alleged encounter of Irengbam Ratankumar on 1st September 

2010.  Article 14 of Indian Constitution provides every citizen of India is entitled to equality 

before the law and equal protection by the law irrespective of any class, creed, colour, 

religion, etc. But such cruelty or brutal force showed by the police against the individual 

without any mandatory judicial process or due process of law leads to inequality and creates 

discrimination in treating the accused until proven guilty. 

B. Bhopal Jail Encounter, 2016:  In October 2016 eight prisoners associated with SIMI got 

escaped from the prison and when police asked them to surrender instead, they retaliate by 

firing at the police officer, in exchange of firing all prisoners shot dead by the police 

                                                
46 Revathi Krishnan, Veerappan, Ishrat Jahan, Batla House — India’s 10 most controversial ‘encounters’ since 2003, 

THE PRINT (July 10, 2020, 4:28 pm), https://theprint.in/india/veerappan-ishrat-jahan-batla-house-indias-10-most-

controversial-encounters-since-2003/458191/. 

https://theprint.in/author/revathi-krishnan/
https://theprint.in/india/veerappan-ishrat-jahan-batla-house-indias-10-most-controversial-encounters-since-2003/458191/
https://theprint.in/india/veerappan-ishrat-jahan-batla-house-indias-10-most-controversial-encounters-since-2003/458191/
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officers. Many had claimed that it was a pre-planned attack because questions were raised 

on how the prisoners escaped, from where they got weapons, food, and cloth. In June 2018 

one-man judicial commission headed by S.K Pandey retired judge of MP High court gave 

the police a clean chit. 

C. Hyderabad Encounter case, 2019:   In December 2019, four men accused of gang-raping 

and burning to death of Veterinary doctor shot down by the Telangana police in Hyderabad. 

Termed this encounter by experts and many people. But police claimed they shot down 

because they tried to escape from custody and used pelting stones and firing at police 

officers. 

D. Uttar Pradesh Encounter, 2020: On 10th July 2020, a Gangster of UP Vikas Dubey, who 

was accused of killing eight police officers including one DSP, was shot dead by the UP 

police special task force while they were taking him from Ujjain to Kanpur for producing 

before the court. The Police officers claimed that in midnights due to heavy rains car was 

toppled and skidded, at the same time Dubey take the advantage of the position and took the 

weapon and fired at the police officers in an exchange of firing he was killed by the officers. 

This encounter raised and challenged the UP Police brutality because it was to be claimed 

that Dubey had a nexus with many politicians and the police. 

There is no specific law in the Constitution that legitimate extrajudicial killing as legal but usually 

the enforcement agencies take the private defence as a ground to escape from their liability in the 

matter of encounter killings. Certain sections are there which specified the Private defence as a 

ground in case of death of the individual. A Police agency can use force to injure or kill the person 

for the sole purpose of self-defence, or in case if it is imminently necessary to maintain peace, law, 

and order.  The AFSPA (Armed Force Special Protection Act)47 provides wide-ranging powers to 

Indian defence forces in respect of using lethal forces in numerous stances and fails to produce a 

verified fact or evidence to support their action which eventually ended up the various violations of 

human rights committed where AFSPA is applied. The other provisions available under Indian 

Laws are 

                                                
47 The Armed Forces (Special Powers) Act, 1958, No. 28, Acts of Parliament, 1958. 



 

 JOURNAL OF LAW AND ETHICS Vol. I 

                                                               March 2021 

DEPARTMENT OF LAW, PRESTIGE INSTITUTE OF MANAGEMENT AND RESEARCH, INDORE  

         An Autonomous Institute established in 1994, Accredited Twice with Grade ‘A’ NAAC (UGC)           

P a g e  | 19 

A. Section 96 of IPC:48 - Every human being is entitled to the right of Private Defence which 

is a natural or inherent right. 

B. Section-46 of the Criminal Procedure Code (CrPC):49- Authorizes the police to use force, 

extending up to the cause of death, as may be necessary to arrest or detain the accused 

person of an offence which is punishable with death or imprisonment for life. 

C. Section 100 of IPC:50 - Everyone has the right to Private Defence of the body extends to 

causing death if there is a reasonable apprehension in the mind of the person that there exists 

a threat to life, limb and causes a death or grievous hurt. 

V. Judicial Pronouncements 

In Extra-Judicial Execution Victims Association v. Union of India 51 , Supreme Court held that 

distinctions have to be drawn between the right to Private Defence and the use of excessive force or 

retaliation and that force should be exercised only for Private Defence, not for retaliation. In 

Prakash Kadam & Etc. vs. Ramprasad Viswanath Gupta & Anr.52 Court held that “Fake encounters 

are cold-blooded, brutal murders and if it is done by the ordinary people, they should get ordinary 

punishment but if it is committed by the policemen whose duty to uphold the law they should treat 

with a much harsher punishment, it could be death punishment also because they do an act contrary 

to their duties.”   In Om Prakash & Ors. v. State of Jharkhand53, the Court observed and ordered 

that the mere reason of dreaded criminal does not provide any right or create any duty of the police 

officers to kill the accused person. Undoubtedly, the police duty is to arrest the guilty person and 

put them for trial. Court further said such type of killing is not being recognized as legal by the 

criminal justice administration system. That amounts to state-sponsored terrorism. In Sathyavani 

Ponrani v. Samuel Raj54, the Hon’ble Court directed and observed that “Fair & Impartial trial and 

Investigation are the foundation and basic features of the Indian Constitution and that is 

constitutionally protected under Article 14, 21 and 39-A55 of the Constitution”. It is the state's 

                                                
48 Supra note 14. 
49 Supra note 15. 
50 Supra note 14. 
51 Extra-Judicial Execution Victims Association v. Union of India, (2013) 2 SCC 493: (2013) 2 SCC (Cri) 799. 
52 Prakash Kadam & Etc. v. Ramprasad Viswanath Gupta & Anr, (2011) 6 SCC 189. 
53 Om Prakash & Ors. v. State of Jharkhand, (2012) 12 SCC 72. 
54 Sathyavani Ponrani v. Samuel Raj, (1995) 1 SCC 14. 
55 INDIA CONST. art. 39A. 
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commitment to access the free and impartial investigation & trial not only to the accused one but 

also to the victim party. The preamble and the Constitution are compulsive and not facultative, in 

that free access to the form of justice is intrinsic to the core right to equality, considered as a basic 

feature of our Constitution of India. Therefore, such right formed as Constitutional Right as well as 

a Fundamental Right too. An impartial trial would mean bias or prejudice for or against the 

accused, the witness, or the cause being heard in the trial would be eradicated.” In Maneka Gandhi 

v. Union of India & Ramesh Bhai Chandubhai Rathod vs. the State of Gujarat56, the court observed 

that any state action against the principle of natural justice violates Article 21 of the Constitution. 

The court has stated that in Fake encounters police personnel assumes the role of judiciary and 

executive without being a valid opportunity to the accused to be heard or approach to the 

appropriate judicial forum for presenting their side violating the principles of Audi alteram-partem. 

 In the latter case, the court pointed out that fairness, reasonableness, and justice constitute the 

essence of life and personal liberty guaranteed under Article 21 of the Constitution. It was held that 

in our criminal justice system, the accused is an individual who is pitted against the might of the 

state. All the investigating agencies, adjudicating authority, and jail authority are all institutions of 

the state. An accused should be punished only after he has gone through the entire legal due process 

of law and has been proven guilty beyond a reasonable doubt. In Parkash Singh Badal and another 

v. State of Punjab and Ors.57, it was made clear that there is no need to take prior sanction for 

prosecuting the public officers who are performing their duty for personal benefit. If the criminal 

act is performed under the colour of authority for their pleasure or benefit then such an act will not 

be entitled to be protected under the principle of State immunity. In the notable judgment of Station 

House Manager v. B.A. Srinivasan58 court made the differentiation between official act and act 

which has been done under the garb of official duty for personal benefit. For such circumstances 

court held that there is no need to take prior sanction for initiating the criminal proceedings against 

the public servant under Section 197 of the CrPC59. 

                                                
56 Maneka Gandhi v. Union of India, (1978) SCR (2) 621; Ramesh Bhai Chandubhai Rathod v. State of Gujarat (2011) 

2 SCC 764.  
57 Parkash Singh Badal and another v. State of Punjab and Ors, (2007) (1) SCC 1. 
58 Station House Manager v. B.A. Srinivasan, 3 (1996) 1 SCC 478, 4 (2014) 16 SCC 807, 5 (2016) 2 SCC 143. 
59 Supra note 15. 
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In Citizens for Democracy v. State of Assam60, the Court laid down a rule that handcuffs or other 

fetters should not be forced on a prisoner whether he is convicted or under-trial when he lodged, is 

in jail anywhere in the country or transporting or transmit from one jail to another or from jail to 

court back. In this country, the police have no authority to direct or order the manacle of any inmate 

of the jail. When the police apprehend a person in the wake of the execution of a warrant of arrest 

granted from a Magistrate, the person so apprehended shall not be handcuffed unless the cops have 

also been obtained orders from the Magistrate for the handcuffing of the person to be so arrested. In 

Prakash Singh & Ors. v. Union of India and Ors.61, the court directed that there should be the 

establishment of Police Complainant Authority which would be independent authority to look into 

the misconduct taking place in the investigation of extra-judicial killings. The retired judge of the 

Supreme Court or High court would be appointed as the chairman at PCA by the state government 

on the recommendation given by the chief justice of that particular state. Other members would be 

selected among the names suggested by Lokayukt, State Human Rights Commission, State Public 

Service Commission. The Chairman and members at the district level would be selected through the 

same procedure. In State of Uttar Pradesh v. Mohammed Naim, Hussainara Khatoon & Ors v. 

Home Secretary, State of Bihar, Moti Lal Saraf v. Union of India62, Allahabad High Court Judge, 

Justice A.N Mulla, called the Indian Police a ‘lawless group’ who’s against the record of crimes is 

highest. The fake encounter or extrajudicial killing is against constitutional rights. In 1979 it was 

observed by the court that speedy trial is an essential ingredient of life and personal liberty 

enshrined under Article 21 of the Indian Constitution. The concept of speedy trial we mean 

expeditious speedy trial read into Article 21 is an essential part of life and personal liberty 

preserved under the Constitution and it initiates with hinder or detains imposed by apprehending 

and consequent imprisonment through the stages, namely stage of investigation, inquiry, trial, 

appeal, revision so that any possible detriment may result from the impermissible and unavoidable 

delay from the commission of the offence till it reaches to the finality, can be averted or avoided. In 

Public Union for Civil Liberties v. Union of India63, the court while commenting on the legitimacy 

of encounters observed that “if the action of the police concerning the incident in question then 

there could not have been interference by the court. Nobody can say that police have to wait till 

                                                
60 Citizens for Democracy v. State of Assam, (1995) (3) SCC 743. 
61 Prakash Singh & Ors. v. Union of India and Ors, (2011) 14 SCC 33. 
62 State of Uttar Pradesh v. Mohammed Naim, 1964 AIR 703, 1964 SCR (2) 363; Hussainara Khatoon & Ors v. Home 

Secretary, State of Bihar, 1979 AIR 1369, 1979 SCR (3) 532; Moti Lal Saraf v. Union of India, 2007 1 SCC [cri] 180. 
63 Public Union for Civil Liberties v. Union of India, (2003) 2 S.C.R. 113. 
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they are shot at. It is the police who will decide on the spot that how to act, when to act, and where 

to act. It’s not the court that will direct the police or decide or interfere on how criminals should be 

fought.  

Thus, it is evident that encounters are not only indirectly authorised by legislation but also 

considered as necessary by the Apex Court to constantly keep a check on the harmful elements in 

society.  Though the concept of extrajudicial or encounter killing is not being recognized by the 

Constitution of India as a law but such brazen or brutality practised by the police is prevailing in the 

Indian society. Extra-Judicial killing is not a new practice, it is existing in society since 

Independence where enforcement agencies use forces against the Individual who has been 

convicted for any heinous offence and killed such person in the form of an encounter by the police 

done out of the public and political pressure. Such form of brutality leads to inequality against the 

criminal which is a gross violation of Article 14 & 21 of the Indian Constitution irrespective of 

whether he is an innocent or criminal.  

VI. Statistics on Account of Encounter Killings In India  

 

After discussing all these aspects, we can now observe the recent statistics of 2018 and 2019 of 

incidents includes the custodial death in police custody and cases registered against the police 

personnel. 

A. Deaths in Police Custody / Lockup (Persons Not on Remand) - 201864 

 

 

S. 

No. 

 

 

State/UT 

 

Deaths 

Reporte

d 

 

Mag. 

Enquiries 

Ordered 

 

Judicial 

Enquirie

s Ordered 

Cases 

 

Registered 

 

Charge

- 

sheeted 

 

Convicted 

Acquit-ted/ 

Discharged 

1 2 3 4 5 6 7 8 9 

1 Andhra 2 2 0 2 0 0 0 

                                                
64 National Crime Record Bureau, https://ncrb.gov.in/en. 

https://ncrb.gov.in/en
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Pradesh 

2 Assam 1 1 0 1 0 0 0 

3 Gujarat 13 7 5 3 3 0 0 

 

4 Kerala 1 0 0 1 0 0 0 

5 Maharashtra 5 0 5 1 1 0 0 

6 Rajasthan 4 1 1 3 1 0 0 

 

B. Deaths in Police Custody / Lockup (Persons Not on Remand)-

201965 

 

 

S. 

No. 

 

 

State/UT 

 

Deaths 

Reporte

d 

 

Mag. 

Enquiries 

Ordered 

 

Judicial 

Enquiries 

Ordered 

Cases 

 

Registered 

 

Charg

e 

sheeted 

 

Convicted 

Acquitted/ 

Discharged 

1 2 3 4 5 6 7 8 9 

1 Andhra 

Pradesh 

1 1 0 1 0 0 0 

2 Assam 1 1 0 0 0 0 0 

3 Gujarat 9 5 4 3 2 0 0 

4 Karnataka 1 0 0 1 0 0 1 

                                                
65 Id. 
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5 Maharashtra 9 0 9 0 0 0 0 

6 Rajasthan 6 3 2 0 0 0 0 

 

C. Cases Registered against Police Personnel - 201866 

 

 

S. 

No. 

 

 

States 

 

Registered 

 

Arrested 

Cases 

Withdrawn/ 

Disposed Off 

Trials were 

Completed 

 

Convicted 

Acquitted or 

Discharged 

1 2 3 7 9 10 11 12 

1 Andhra 

Pradesh 

97 0 0 11 1 10 

  30 0 6 1 0 1 

2 Assam 17 0 55 0 0 0 

3 Gujarat 170 174 2 10 0 10 

4 Maharashtra 401 319 3 2 2 0 

5 Rajasthan 3340 3 0 8 1 7 

6 Uttar 

Pradesh 

90 0 15 136 5 131 

 

D. Cases Registered against State Police Personnel - 201967 

                                                
66 Supra note 34. 
67 Supra note 34. 
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S. 

No. 

 

 

State 

 

Registered 

 

Arrested 

Cases 

Disposed 

Off 

Trials were 

Completed 

 

Convicted 

Acquitted or 

Discharged 

1 2 3 7 9 10 11 12 

1 Andhra 

Pradesh 

1681 85 7 8 0 8 

2 Assam 397 14 1 0 0 0 

3 Gujarat 179 210 0 2 0 2 

4 Madhya 

Pradesh 

210 72 24 30 0 30 

5 Maharashtra 403 288 0 3 0 3 

6 Tamil Nadu 123 45 0 3 1 2 

7 Uttar Pradesh 161 69 12 39 2 37 

 

VII. Suggestions and Recommendations 

India being a democratic country gives priority to Human life and Dignity over anything else. There 

are many problems one of which is Extra-Judicial Killing through which the country is dealing right 

now which diminishes the value of our Nation as a democratic country & apparently sets an 

example of being “Okay” to work outside the purview of Law. To curb this huge problem of Extra-

judicial killing & to bring increment in the value of our nation there are many solutions, Solution is 

a thing which acts as a key to the Problem of Lock, Solutions are part of the Problems only & to 

solve this problem there has been provided guidelines in the form of the solution by many 

authorities like NHRC, Supreme Court, etc. but the only thing is to give action to its 
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implementation which is a primary thing to do for maintaining the status, dignity of the nation & 

individual respectively. These Guidelines are initiated by the National Human Right Commission 

because of the less impact or no impact these in practical life, guidelines were amended by NHRC 

in 2012 and later on, these guidelines were also approved by the Supreme court in 2014 in the case 

of PUCL v. State of Maharashtra68 while dealing with the PIL in which the question was raised of 

99 Extra-Judicial killings by the Mumbai police which led to the death of 135 alleged criminals 

during 1995 to 1997. The guidelines are as follows: 

1. When the police get the notice or tip-off regarding any criminal activity of grave nature, he 

shall record that by writing or in any electronic form. 

2. In case of any Encounter or firing or act that led to the death of alleged criminal upon the 

said Tip-off then the FIR should be registered and the same shall be forward to the 

concerned court without any delay. 

3. There shall be an independent investigation into the act of Encounter by CID or by another 

police team headed by the senior police officer. 

4. The Magisterial inquiry shall be promoted in all the cases of death occur by the act of police 

and the report of that inquiry shall be sent to the judicial magistrate having jurisdiction 

under Section 19069 of CrPC. 

5. The information regarding such incident of death caused by police officers shall be sent to 

NHRC (National Human Right Commission) or SHRC (State Human Right Commission) 

within 48 hours of the death caused. 

6. The second report must be sent to the NHRC or SHRC within 3 months of the incident 

including the post-mortem report, inquiry report, etc. 

7. If after investigation it is found that the death of the alleged accused is caused by the firearm 

used by the police which if amounts to an offence under IPC then immediate strict 

disciplinary action would be taken against that police officer & shall be suspended. 

8. The compensation shall be provided to the victim’s family who died in a police encounter. 

                                                
68 PUCL v. State of Maharashtra, CDJ 2014 SC 831. 
69 Supra note 15. 
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9. The firearm or all other necessary materials shall be immediately sent to the forensic 

ballistic analysis for its inspection. 

10. No police officer shall be awarded by any award or any promotion soon after the 

commission of the act. 

11. The Code of Criminal procedure Amendment Act, 2005 mandates judicial inquiry in all the 

cases whether it be a death caused by the police official or any person not found after 

surrendered in the police custody. 

12. The post mortem shall be conducted as soon as possible or it shall be video-graphed. 

13. The Convention against Torture & Other Cruel, Inhuman or Degrading Treatment or 

Punishment was introduced in 2010 by the country but till now no further steps have been 

taken to enact it. 

Other than these there are various other guidelines also which have been created keeping in mind 

the Justice system of our country which believes in the free and fair trial of the person whether it be 

a victim or an alleged accused. 

VIII. Conclusion 

On Perusal of the above discussion includes the legal aspects, reasoning behind causes of such fake 

encounters, statics on fake encounters in the past, history of the non-judicial killing situation in the 

past, legal judgments on upholding personal liberty, the solution to such fake encounters, steps 

taken by the human rights commission on tackle such incidents, we can draw the conclusion that 

without any specific provision in the criminal law system which prosecute the police officers 

directly for such fake encounters leads to violation of Article 14 & 21 of the Indian Constitution. 

Such extra-judicial killings by the state machinery not only hamper the due process of law 

guaranteed under Article 21 but also create an obstruction in the administration of justice which 

should be provided equally to all citizens irrespective of whether he is innocent or accused.  

********** 
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Gender roles, societal frameworks or decisions in professional and personal life have always kept 

the woman in an imaginary boundary which gradually became the barrier for her growth. Such 

barriers, which have been existing since the ancient period, were directly questioned and 

challenged by many individuals when the wave of the #MeToo movement started worldwide. It 

came as a shock for many when women have been taught to keep quiet and not share about their 

sufferings and came out in the streets to protest. The paper would study the impact of such 

revolution; and the absence of sex education in the Indian course structure and how education has 

a direct nexus with the prevention of sexual crimes. It would also elaborate on the essence of 

affirmative consent and how social media platforms have played a huge role in such movements. 

Lastly, the paper would try to interlink all the above areas and recommend solutions to tackle the 

demon of sexual offenses in Indian society. 

Keywords:  MeToo Movement, Affirmative Consent, Sexual offenses, Sex Education.  

 

 

I. Introduction  

 

The words such as feminism, feministic theories, and movements sound very interesting and 

motivating on papers but in reality, the journey behind such movements is dangerous, remorseful 

and heart-shattering. Society has always defined gender roles for men and women and such roles 

were imposed upon them since childhood sparking their interests towards a certain type of work or 

a certain way of action. The women were considered to be the weaker gender, the one who had to 

act according to the wishes of her parents and after her marriage according to her husband. 

Discrimination, exclusion, unequal stands, and physical abuses were normal for a woman to 

encounter if she dared to go against the norms that society made for her. The cases of assaults 

within the four boundaries were never considered a problem but the society did cringe at the fact of 
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such behavior towards women by certifying whether the woman was someone with a loose 

character or did she invited such trouble.  

After many futile efforts to bring social change to the patriarchal mindset which never considered 

women to be equal, forget about considering having equal rights, the society did change because of 

the fierce and courageous steps which were taken by women. These women came forward and 

raised their voices against the long going tradition, ancient practices and also challenged various 

obligations put on them. #MeToo Movement was one such social movement that created a long-

lasting scar on the society; to rethink its traditions and customs and change their attitude towards 

gender roles. Actresses, Politicians, Teachers, Students, Employees in managerial positions all 

came forward to acknowledge the issue of sexual harassment or sexual assault which they have 

faced in their life. Emotional flood gates were open, wide protests began across the world. The 

movement was not only for some specific gender but was against all of them who tolerated abusive 

behavior and suppression for a long time and were afraid to admit it. Moreover, the terms such as 

sexual assault, sexual harassment, rape, consent gave the society ambiguous meanings that did not 

match with the changing societal needs. 

The research does not deal with the significance of the #MeToo Movement or its historical origin 

but focuses majorly on the impact of such social movements on society. The research does not 

specifically involve any comparative analysis between countries but takes into account some of the 

best methods obtained by them. It also helps in understanding the direct loopholes which were 

ignored by the various states and organizations for a long period which lead to the multiplication of 

such heinous crimes. Firstly it relates sex education and sexual offenses and elaborates how the 

relationship between them is intense and important for the younger generation. Secondly, it deals 

with the model of consent and how it is one of the fundamental elements under sexual intercourse. 

Finally, it also explains the role of social media in such social movements and the demerits 

associated with it by giving some specific suggestions which can be implemented by the 

government at the root level by involving the major stakeholders in it. 

II. Correlation between Sex Education and Sexual Crimes 

Every child has learned their values, ethics and beliefs majorly from the school curriculum which 

they carry with themselves throughout their life. It is always easy to learn a new skill, habit, or 

language for a young kid due to the constant development in his or her cognitive abilities. Hence 

to educate someone about the basics of sexual autonomy, desires, the role of consent, gender roles 
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and crashing the patriarchal mindset the schools across the globe should come forward and 

dominate in the process. There have been numerous studies and researches which have been 

conducted by major universities and organizations which claim that sex education at the school 

level in majority cases helped the child to prevent or even protect themselves from sexual crimes. 

To understand the relationship between sex education and sexual crimes the Columbia 

University's Sexual Health Initiative to Foster Transformation (SHIFT) project claimed how 

important it is for schools and colleges to include sex education in their curriculum.70  

Lack of proper understanding can be one of the reasons why sexual crimes have not been 

considered to be important defects from the patriarchal mindset and long followed gender roles. 

The number of people who came forward and reported such crime is far less as compared to the 

number who had suffered the same. The fear of reporting can be due to many reasons, mainly due 

to the backlash faced by the victim and the long exhausting process of justice but the latent one 

can also be because of fear and incomplete knowledge about them. Often the victim is affected to 

such a level that they try to retrospect whether it was their fault or it happened due to something 

which they did.71 Hence education would play a key role in changing a lot of the above issues.  

When teenagers reach puberty and they start experiencing biological changes in their bodies.  The 

teachers should address the various issues and confusions related to biological autonomy without 

making it taboo. Students often gather information from the internet and even their peer group who 

are themselves exploring their biological anatomy.72 Making such discussions taboo by the parents 

at home and school makes the child vulnerable and more confused which often leads to wrong 

discussions. They depend on pornography for teaching them what their parents and teachers 

brushed under the carpet. If the kids do not understand the nuances of sexual activity then how 

would they understand their partner’s consent or denial from sexual intercourse?  

The lack of education and discussion about sex can be one reason for the growing rape culture. The 

partners just assume things that they either saw in movies or pornographic films and try to 

                                                
70 Lauren Camera, Teaching Kids How to Say 'No' Before College Lessens Risk of Sexual Assault in College, US NEWS 

(Dec. 11, 2018), https://www.usnews.com/news/education-nws/articles/2018-12-11/teaching-kids-how-to-say-

nobefore-college-lessens-risk-of-sexual-assault-in-college. 
71 Santelli JS, Does sex education before college protect students from sexual assault in college? PLOS ONE (Nov 14, 

2018), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6235267/. 
72  Peggy Orenstein, When Did Porn Become Sex Ed?, THE NEW YORK TIMES (Mar. 19, 2016), 

https://www.nytimes.com/2016/03/20/opinion/sunday/when-did-porn-become-sex-ed.html. 
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reciprocate them back in their own life which if unfulfilled develops into frustration and anger. 

Discussion about sexual desires, pleasure and consent with the partner is very important and hence 

it needs to be inculcated in the already matured kids. Society has come a long way where now 

relationships are replaced by hookups and social acceptance, popularity among peer groups are our 

dominant culture. Consumption of alcohol is considered to be a social status of being cool and 

hence some of the worst decisions are done through the over consumption of it.73 Students and even 

adults with high alcohol consumption fail to think rationally and lead to assault and harassment. 

Many Developed countries do not have a mandate over sex education and the existing laws vary 

across the globe. The US tried to implement topics relating to “reproduction, sexual anatomy, and 

physiology, homosexuality which are generally brushed under the carpet.74 The content of teaching 

should not be irrelevant or difficult to understand hence the aspect of mental maturity should also 

be taken care of by educational institutions. Data from the Centers for Disease Control made a 

survey which gave the outcome that more than nine percent of the students in high school have been 

forced to have sex and the rate of sexual assault among the women of age eighteen to twenty-four 

who are not in college are higher. Sexual crimes have no specific remedies that after taken a specific 

step the problem would be cured. Rather we need a change at grass root level where the schools 

should come up and participate abundantly to formulate a better plan of action. 

Schools should not just restrict the education towards protection but also for understanding the 

concept of mutuality where they understand their partner’s decision and respect them as well. She 

invited students to have very comfortable and frank discussions on significant topics like 

objectification. The question of consent should not be limited to legal trouble but it should be 

realized why it is important. Consent should be asked not because of the fear of the sanction but 

because of mutual respect.75The education system cannot work on its own unless the parents take an 

initiative to come together and participate in conversations that make them uncomfortable to help 

the young kids who are wandering for the unanswered questions. 

                                                
73  Peggy Orenstein, Girls & Sex' And The Importance Of Talking To Young Women About Pleasure, Fresh Air 

Interview (March 29, 2016), https://www.npr.org/sections/health-shots/2016/03/29/472211301/girls-sex-and-the-
importance-of-talking-to-young-women-about-pleasure. 

74 Tiffany Jones, A Sexuality Education Discourses Framework: Conservative, Liberal, Critical, and Postmodern, 6 AM. 

J. SEXUALITY EDUC. 133, 146 (2011). 
75  Grace Tatter, Sex Education that Goes Beyond Sex, Usable Knowledge (November 28, 2018), 

https://www.gse.harvard.edu/news/uk/18/11/sex-education-goes-beyond-sex. 

 

https://www.gse.harvard.edu/uk/author/grace-tatter/556191
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III. Consent and its Broad Dimensions 

The meaning of consent has gone through various interpretations by society. It was always hard for 

society to accept that consent can be one of the most essential criteria for the sexual relationship 

between two adults. Liberal feminists tried many times to prove this point but they were criticized 

by their radical counterparts. MacKinnon in 1983 wrote in one of the journals about the significance 

of consent and how it is more important to prove that the consent is meaningful than the issue of 

force or coercion involved. Later the radical feminists reinterpreted this issue of consent stating that 

consent has even consented if it is obtained under power, dominance or threat of the male 

counterpart? The motive of consent becomes morally insignificant. 

 

IV. Defining Affirmative Consent 

Taking a clue from California’s affirmative consent law which required the colleges and 

universities to punish the accused for sexual assault or sexual conduct in case affirmative consent is 

absent. The definition of sexual assault laws generally focuses on the force used which is a broader 

term to explain hence the Canadian law took a different view than the English common law. In any 

circumstance the physical force was not essential; any act of sexual nature was enough to meet the 

definition.76 Hence the three elements of actus reus were that there should have been no consent, 

touching and any act which is sexual in nature.77 Consent is the voluntary agreement to enter into 

any sexual activity and incase of abusing their position the consent is no consent. The defendant 

under the code cannot say that he believed that the consent had been given if the victim was herself 

under the influence of drugs or intoxication, willfully negligent or blind about her conduct and no 

reasonable steps were taken by the person at the time to conclude they had given their consent. 

There can be a distinction made between positive consent, constrained consent and performative 

consent. Positive consent is something where the mind is internally sure about the decision to be 

made without any dilemma on the other hand in case of constrained consent one chooses something 

over the other as the alternative is the better one. These two falls under the ambit of subjective 

consent on the other hand performative consent can be said to be semiotic communication due to 

some action or behavior. The consent which is given under threat is similar to the consent given 

under social expectations from a woman. In both cases the positive consent was absent. Alan 

                                                
76 Renu Mandhane, Efficiency or Autonomy? Economic and Feminist Legal Theory in the Context of Sexual Assault, 59 

U. TORONTO FAC. L. REV. 173, 181-84 (2001). 
77 R. v. Ewanchuk, (1999) 1 S.C.R. 330 (India). 
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Wertheimer in his book Consent to Sexual Relations describes the clash of desires between men and 

women in case the women are not willing to have sex. This unfulfilled desire can be one of the 

serious reasons for coercion and anger leading to rape and sexual assaults. Men are more prone to 

use coercion and ready to force themselves upon someone who isn’t willing to participate. He takes 

the help of psychology to understand why abusers behave in such a way and why women become 

submissive to these acts. The patriarchal society believes for a man it is justified to behave in such a 

manner and the women on the other hand should be not so touchy about the unwilling encounter. 

Women are considered to be over dramatic about such issues and coping with the societal pressure 

in the form of shame, annoyance and out casting makes it more difficult. Affirmative consent is a 

model that has although been praised by many legislation of various countries but it still invited 

huge criticism from many terming them to be overboard and unrealistic. Some argue that the 

definition of consent gets too wide with the inclusion of affirmative into it making it very difficult 

for the accused to defend himself or herself. They suffer due to the heavy burden of proof and not 

so easy access to due process of law. Many claims that affirmative consent makes it boring and kills 

the fun as it seem like a certain code of procedure to be followed before sexual intercourse. It makes 

the act fearful and there is a constant threat of accusation by the other partner.78 It means to have a 

mutual agreement before touching any human being. The most important lacuna apart from the 

societal mindset is the discrepancy in the definition of consent across the various jurisdictions. 

Different courts lay their different interpretation of consent. Due to the varied definition of consent, 

the perpetrators are held to different standards. One such instance can be in the case of 

Commonwealth v. Berkowitz,79 The accused engaged in sexual intercourse even after her protest and 

refusal. The victim was although intoxicated but did not give her consent. Initially, he was 

convicted of rape but later the decision was overturned and made sexual assault due to the absence 

of any specific force or coercion.80 Even though the victim went for a medical test to prove the 

credibility of the charges but the absence of resistance verbal or physical made the case weak 

leading to the charges being overturned. 

 

 

                                                
78  Chicago Tribune Staff & KT Hawbaker, #MeToo: A Timeline of Events, TRIBUNE (Sept 6, 2018), 

http://www.chicagotribune.com/lifestyles/ct-me-too-timeline-20171208-htmlstory.htm. 
79 Commonwealth v. Berkowitz, 537 Pa. 143 (1994). 
80 Kyana D. Dixie, Defining Consent as a Factor in Sexual Assault Prevention,10, McNam Scholar Research, J. 35, 37 

(2017). 
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V. Indian Perspective 

Society changes with the change in the mindset of those who live in it. Traditional methods of 

teaching do not refer to such issues thinking that such topics of education would pollute the minds 

of the students and hence moral policing is essential to keep them under control. But parents and 

teachers fail to realize that teenagers are inquisitive and would rely on any source which could 

provide them some details even if those details are false. It is high time that the policy makers and 

legislatures should be keen to make legislation in promoting education at the root level and more 

pertinent to the villages where women are not even allowed to attend schools and pursue higher 

education. India does not have any comprehensive laws for sex education although certain 

programs like the Adolescence Reproductive and Sexual Health Education’ (ASRH project) were 

although released by the government in 2006 but were not implemented by the majority of the 

states. Some states made even amendments to it before implementing them as is considered 

important to them. 

The Government of India again initiated another program called the Adolescent Education Program 

in collaboration with the National AIDS Control Organization and UNICEF to provide education to 

the young adolescent people who fall under the specific age and help them understand real-life 

situations. The program involved the usage of drugs, sexual abuse, violence, body shaming, gender, 

and sexuality but did not include the major definition of consent and physical attraction in the 

program. This program was further not implemented by many states and few of the states banned 

the program altogether considering it to be inappropriate. The state authorities have claimed that the 

inclusion of sex education in the curriculum is too risky and can spoil the minds of young adults. 

Further, there are bigger problems like adolescent marriage, child bearing, and child sex abuse 

which have not been dealt81 with by the government with seriousness. The adolescent does not have 

proper education about physical activity and has to bear a child at a very young age. A majority 

suffer from HIV, STDs, and various other diseases. The Indian Penal Code defines the term consent 

negatively under Section 90 whereas Section 375 defines the term in a positive manner specifically 

related to the offense of rape. Both the Sections are to be read together but the later82 section has a 

                                                
81 Jen Gilbert, Sexuality in School: The Limits of Education, (University of Minnesota Press, 2014). 
82 Akshay Manoj Jaisinghani v. State of Maharashtra, Anticipatory Bail Application Number 2221/2016 
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predominance over the other section due to the rules of statutory interpretation clause. Section 90 

states that  

“ Consent is not such a consent as is intended by any section of this Code if the consent is given by 

a person under fear of injury, or under a misconception of fact, and if the person doing the act 

knows, or has reason to believe, that the consent was given in consequence of such fear or 

misconception.”Similarly, section 375(2)83 states that “Consent means an unequivocal voluntary 

agreement when the woman by words, gestures or any form of verbal or non-verbal 

communication, communicates a willingness to participate in the specific sexual act: Provided that 

a woman who does not physically resist to the act of penetration shall not by the reason only of that 

fact, be regarded as consenting to the sexual activity.” Although there had been different 

interpretations given by different courts in analyzing the aspect of consent, there can be few 

trendsetters who made the history. In Mahmood Farooqui v. State (Govt. of NCT of Delhi)84 did not 

look into the major question of affirmative consent and gave an interpretation opposite to the same. 

It did not even take into consideration the correct definition of consent under section 90 and section 

375 of the Indian Penal Code. This has been majorly criticized by many scholars based on the fact 

that the judiciary invented a new defense of mistake of fact to justify the act of the accused and 

negate mens rea. When under Indian law there is no requirement to prove mens rea in cases of rape 

and sexual harassment and any sexual intercourse without the consent of a woman would make any 

kind of defense baseless and invalid. 

In Thankappan v. State of Kerala85 In a significant judgment delivered last week, the Kerala High 

Court made a strikingly remarkable shift from the traditional standard of understanding “consent” to 

an advanced parameter of “welcomeness” in determining the standard that sexual intercourse is 

required to meet to not breach women’s rights consistent with gender equality. Consent has long 

been the central concept around which the laws of rape have been constructed. The standard of 

active welcomeness86, sexual intercourse is more advanced in understanding consenting and mens 

rea. When consent is explicit, it is easy to understand the intention element i.e mens rea of the 

offense. However, when consent is not explicit, then the law fails to capture every aspect of the 

wrongs perpetrated by the accused in committing the crime and thus garner mens rea accordingly.   

                                                
83 Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860. 
84 Mahmood Farooqui v. State (Govt. of NCT of Delhi) 2017, 4 R.C.R. Criminal 491. 
85 Thankappan v. State of Kerala, 2020 S.C.C. OnLine Ker 2587. 
86 The State of Punjab v. Gurmit Singh & Others, (1996) 2 S.C.C. 384. 

https://www.barandbench.com/news/litigation/surrender-cannot-be-construed-as-consent-for-sexual-intercourse-kerala-hc-upholds-conviction-rape
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The present legislation tells us something about what consent is. But they don’t tell us what consent 

is. For instance, Section 90 of IPC says that “consent is NOT consent if it is given by a person under 

fear of injury, or under a misconception of fact, and if the person doing the act knows, or has reason 

to believe, that the consent was given as a result of such fear or misconception. These seem like 

simple rules, but they set the bar too low. The Kerala High Court87 noted this predicament and 

widened the scope of ‘Consent’ by observing that,  

“The consent to relieve an act like rape must be an act of reason, accompanied with deliberation, 

after the mind has weighed as in a balance, the good and evil on each side, with the existing 

capacity and power to withdraw the assent according to one’s will or pleasure.” This observation 

marks a critical advancement in law as it provides a ‘positive’ definition and elucidates what 

consent is. Having recognized that ‘No’ always means No, it recognizes the possibility that ‘yes’ 

does not always mean yes. If the complainant says ‘yes’ without choosing to, or where she lacks 

freedom or capacity, the definition suggests, that ‘yes’ will not vitiate a conviction of rape. 

VI. Social Media and Its Involvement in Social Movement 

The MeToo movement was not a new concept in 2017 rather it was something was an old initiative 

by activist Tarana Burke who used it as support by the survivors to empower them in their battle. 

MeToo was a campaign to support the black, underprivileged women who were afraid and 

vulnerable to raise their voices. Although the movement was for empowerment, it could not reach a 

wider audience. Later in 2017, there came a watershed change to the movement when the actress 

Alyassa Milano started the campaign on the internet by the same name of #MeToo to reveal the 

atrocities and abuses faced by women, men or queer in their life. It acted as an awareness campaign 

and spread like a jungle fire with Twitter breaking its record of the number of retweets. The 

allegations against the mighty rich film producer Harvey Weinstein revealed that how he had 

exploited so many women because of his fiduciary relationship with them. The movement 

highlighted so many existing numbers in society. They have suffered and kept quiet for such a long 

time. Whether it was a workplace, universities, public places, etc. women have forever lived in the 

fear of going through such trauma. Countless numbers not just women but men too who have faced 

such a situation came forward and shared their personal stories with the whole society. Millions of 

people started using the hashtag and new stories started circulating. The dominance of gender roles 

                                                
87 Deepak Gulati v. State of Haryana, (2013) 7 S.C.C. 675. 

https://indiankanoon.org/doc/1742535/
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and how it has made the women the weaker gender who is just a puppet to their family and the 

society. Social movements have always helped to shape society and give it a structure.  

Earlier social movements required a lot of manpower and resources but with the development of 

social media and various online platforms along with cheap internet facilities, it has become a lot 

easier. Information communication technology88  has change connected people across with low 

costs, better connectivity, more accessibility and ease of generating content online.89 It not only 

changed the participation of individuals but also aided more systematic group participation. The 

passiveness is now replaced by many outspoken people who were earlier afraid to speak up or even 

have some hindrance to participating in such mass movements for societal change.90 The traditional 

movements needed a leader who would make the whole plan of action and seek approval of the 

mass; it was a more time-consuming and less effective effort in the long run. But social media 

platforms do not need a leader to encourage the pass it just needs one person to come forward and 

express his or her view and then he or she is joined by many. Hence media can act as the best 

catalyst which is not only effective in an organization but is also economically better. The war is 

not only fought offline but online too hence, the success rate became more, the people's 

participation and support increased, and the flow of information became uncontrolled.91 

VII. Social Media and Defamation 

The most important concern regarding the usage of social media to stand against then assaulters is 

the issue of defamation. Due to the rise in complaints, the number of negative cases has also 

increased which lead to huge embarrassment and suffering for the accused. Shaming the culprit 

online involves larger coverage of the accusation and medical trial by the online media. One such 

incident was with the famous painter Subodh Gupta92 along with other male artists who were 

accused through an Instagram account named Scene and Heard. A civil defamation case was bought 

                                                
88 Manikonda, Twitter for Sparking a Movement, Reddit for Sharing the Moment: # metoo through the Lens of Social 

Media, 11TH SBP-BRIMS (2018). 
89  Van Dijck, J., & Poell, Understanding Social Media Logic, MEDIA AND COMMUNICATION, 1(1), 2-14 (2013) 
90 Leong, Social media empowerment in social movements: power activation and power accrual in digital activism, 

EUROPEAN JOURNAL OF INFORMATION SYSTEMS, 1–32 (2018).  
91  Meek, D, YouTube and Social Movements: A Phenomenological Analysis of Participation and Cyberspace, 

ANTIPODE 44(4), 1429–1448 (2011). 

92 Nidhi Kulkarni, Should Sexual Harassment Accusations On Social Media Be Protected From Defamation Suits? An 

Indian Perspective, LSE, (Sep. 3rd, 2020), https://blogs.lse.ac.uk/humanrights/. 
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by the artists before the Delhi High Court. Such a situation points towards disclosure of the people 

who were involved in the Instagram account and tried to be anonymous.  The landmark legislation 

in India which deals with sexual harassment is the Sexual Harassment at Workplace (Prevention, 

Redressal and Prohibition) Act, 2013 which do not cover whether social media harassment would 

fall under the definition of harassment or not and even what are the consequences of an accusation 

of harassment which turn out to be false. The Information Technology Act, 2000 deals with online 

harassment in case of obscene materials93 or defamatory materials online but the Indian laws do not 

define the boundaries of harassment on social media or other online platforms.  

VIII. Loopholes in our Indian Legal System 

Filing a defamation suit against the victim is one strategy by which the culprit tries to escape his 

liability in the name of protecting one’s reputation. This directly breaks the courage of the victim 

and is used as a retaliation94 by the accused. The question arises that can a defamation suit be 

allowed in the first place itself? Women find it safer to express their story on social media where 

there are no people to judge. They don’t have to encounter the harsh comments of the police or 

other organizations which in the majority of the cases target the character of the women.95 The 

paucity of resources, better reach of the incident with other fellow humans, fear of retribution can 

be some of the reasons that prefer social media. They warn others through their own experiences 

and even share the details of the perpetrators. But women also face many repercussions because of 

this courage and they are trolled given life threats and even made to apologize to their assaulter. 

OECD published a report96 highlighting how online harassment cases have increased leading to the 

increase in the political interferences in such issues. Further UNGA Resolution on Sexual 

Harassment on digital media also elaborates on this view.97 Article 598 of the CEDAW states the 

exclusion of prejudice from the conduct of men and women. 

                                                
93Information Technology Act, 2000, No. 21, Acts of Parliament, 2000. 
94 Leah Slyder, Rape in the Civil and Administrative Contexts: Proposed Solutions to Problems in Tort Cases Brought 

by Rape Survivors, 68 CASE W. RES. L. REV.  543 (2017), 

https://scholarlycommons.law.case.edu/caselrev/vol68/iss2/8. 
95  Daniel Jackson, Sex-Assault Accusers Turn to Defamation Lawsuits in #MeToo Era, COURTHOUSE NEWS SERV. 

,https://www.courthousenews.com/sex-assaultaccusers-turn-to-defamation-lawsuits-in-metoo-era. 
96 Estelle Loiseau and Keiko Nowacka, Can social media effectively include women’s voices in decision-making 

processes?, OECD DEVELOPMENT CENTRE (2015). 
97 United Nations General Assembly, Intensification of efforts to prevent and eliminate all forms of violence against 

women and girls: sexual harassment, A/C.3/73/L.21/REV. 1(14 Nov. 2018). 
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No matter how beneficial online media has become and acted as a tool for women empowerment 

but sometimes this tool is not used for a healthy motive. The MeToo Movement threw the spotlight 

on the assaults and harassment cases faced by women in various sectors but it also gave some 

women the liberty to take revenge on the innocents. False complaints were registered and social 

media turmoil targeting the accused sometimes led to drastic effects such as taking their own life 

due to embarrassment and societal pressure, many lost their jobs, place of residents and even their 

family members were not spared. Social media platforms created havoc and termed the accused as a 

convict before even the proper investigation due to their rebellious thoughts. This process leads to 

the killing of due process of law completely. But the question still points to whether there should be 

protection given to the victim against the filing of defamation charges or not?   

India does not have any framework regulation for such action but the United States has specific 

laws to deal with such complaints. Strategic Lawsuit Against Public Participation (SLAPPs) 

prevents the public from speaking on sensitive public issues, which has been countered by many 

anti-SLAPP laws to protect the victim from any kind of punitive proceedings. California passed 

legislation for the protection of their employees from defamation suits in case they stood up for 

sexual assault. In Priya Ramani Case99 when the journalist accused a reputed Politician on the 

account of sexual harassment, the media tried to cover the story on a much larger basis. Many 

women who did not dare to speak against the mighty politician came forward to speak up their mind 

and how they have been exploited by the politician. Later a defamation case was filed against her 

where she was accused of framing a false case against the politician. The victim had to file for a 

bail application on the grounds of freedom of speech and expression. In Alok Nath case the famous 

actor who had portrayed the role of the fathers-in-law in many television serials and also made his 

presence in films had also been accused by writer-producer Vinta Nanda for sexually harassing her 

in the past. The lawyer of the accused filed a defamation suit against her and soon the case fell from 

the crucial topics of discussions. 

IX. Conclusion and the Way Forward 

                                                                                                                                                            
98 UN General Assembly, Convention on the Elimination of All Forms of Discrimination against Women (18 December 

1979).  
99 MJ Akbar v. Priya Ramani, 2018. 
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The number of cases where women have faced sexual assaults or harassment has never been taken 

seriously by society. Such matters have been kept under wraps due to societal fear, criticism by 

people and even the stigma related to the reputation of women. Women have been facing these 

issues for a long period but they never dared to stand up in front of society against their abusers. 

The society later changed and the domain of education increased also there was a globalized effect 

on every society. But it takes time for a society to change completely and further to change their 

strong inbuilt notions. Earlier people did not know or did not care much about the existence of such 

issues but after the movement, the people became aware and more cautious about the incidents and 

how to protect themselves. Parents, schools and universities have more combined roles to play 

rather than keeping the questions inside the closet. Society cannot be acting shy and traditional 

when the dignity of women is at stake. It is high time the government should formulate laws that 

have to be strictly followed by the states. Policies in consultation with various stakeholders like 

Women Rights Commissions, Think Tanks and Lawyers would help to make a better outcome to 

the problem. Many countries like India do not have any legal legislation to govern this dimension of 

defamation. India needs to consider the framework legislation from the side of the victim and the 

accused both. Due process and fair trial with speedy remedy all three should be included in the 

justice system but the legislature should be more proactive rather than completely relying on the 

interpretation of the judiciary. The lacunas need to be dealt specifically by taking into consideration 

all the factors which can change the society. 
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RELATED TO SEAT AND VENUE OF ARBITRATION? 
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Student, Institute of Law, Nirma University, Ahmedabad 

------------------------------------------------------------------------------------------------------------------------ 

One of the most significant and engaging aspects of Arbitration law is the determination of the seat 

of the arbitration proceedings for jurisdictional purposes. If the seat is expressly mentioned in the 

agreement, then that country has the necessary jurisdiction to decide matters as per their national 

laws. SC in BALCO ruled that Part I of the Arbitration and Conciliation Act is only limited to 

arbitration seated in India, thereby upholding the principle of territoriality. It is crystal clear after 

BALCO that Part I is only limited to arbitration seated in India, but the problem arises when the 

agreement between the parties does not explicitly distinguish between seat and venue of arbitration. 

In that scenario, it is upon the Courts to determine what should be counted as the seat. There is no 

standard principle or reasoning upon which seat-venue can be decided and therefore lacking 

uniformity. To clear the mud around this conundrum, SC in Hardy Exploration held that the venue 

can be called a seat if there are some concomitant factors to prove the same. Later, SC in BGS SGS 

considered Hardy Exploration bad in law and concluded that the venue can be called as a seat 

unless a significant contrary intention appears from the same. Again, SC in Mankastu upheld the 

reasoning of Hardy Exploration and concluded venue can be equated with a seat if there are some 

concomitant factors along with the parties’ intention to prove the same. Through this article, the 

author tried to join various scattered dots, a conceivably clearer picture regarding the seat-venue 

conundrum shall be put forth.  

Key Words: Seat-Venue, Jurisdiction, BALCO, BGS SGS, Hardy Exploration. 

------------------------------------------------------------------------------------------------------------------------ 

I. Introduction 

Over time and dozens of judgment on this subject matter, several interesting questions of law have 

surfaced in Indian Arbitration Law. In the age of industrialization and globalization, the issue of 

jurisdiction in general, and the seat-venue conundrum of arbitration in specific, continues to raise 

important questions in terms of legal interpretation and practicality. The term ‘seat’ means that the 

arbitration agreement is governed by the law of that place, which is the seat of that arbitration 
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agreement.100  On the contrary, ‘venue’ is geographically convenient to the parties i.e., mainly 

chosen by the parties for the convenience of the party’s, independent from the law of that place.101 

Despite various judgments having been rendered by the Supreme Court and High Courts in this 

country, the position of law regarding conundrum remains unclear. This article focuses upon the 

ambiguity rendered by the legislature in drafting Section 20102of the Arbitration and Conciliation 

Act, 1996 [Arbitration Act]. The word ‘place’ in Section 20(1) and 20 (2) is to be replaced by the 

word ‘seat,’ and the word ‘place’ in Section 20(3) has to be replaced with ‘venue’ to remove 

ambiguity and to make arbitration practice in India at par with international standards. 103  The 

importance shall be on the series of judgments pronounced by the Courts in settling the conundrum 

between seat and venue to arrive at a settled position of law related to the jurisdiction of supervisory 

Courts. Before turning attention to a seat-venue conundrum, it is necessary to explore the law on the 

subject-matter in general to determine the conditions under which the ‘jurisdiction’ of the 

Supervisory Courts can be challenged. In Chapter 2, the author discusses the statutory provisions 

and framework of the Indian Arbitration Act in light of Bhatia International v. Bulk Trading SA,104 

[Bhatia International] and Bharat Aluminum Company v. Kaiser Aluminum Technical Services 

Inc.,105[BALCO] to the extent to be relevant to understand how jurisdiction can be ascertained. 

Chapter 3 highlights the salient judicial pronouncements and the conflicts arising out of the rulings 

of the Supreme Court and High Court aftermath BALCO decision. This will be followed by the 

author attempting to reconcile the dispersed thoughts by taking out the contours of the law on seat-

venue conundrum and then putting forth recommendations after analyzing the approach taken by 

SC in its recent rulings in Chapter 4. Chapter 5 will be the conclusion.  

 

II. Issue of Jurisdiction in the Pre-Balco Period 
 

In 1996, Legislature passed an Arbitration Act to consolidate the scattered laws relating to domestic 

arbitration, international commercial arbitration, and enforcement of foreign arbitral awards, and to 

make an alternate dispute resolution process in conformity with the international standards. A 

                                                
100

 Alan Redfern & J. Martin Hunter, Redfern and Hunter on International Arbitration on Applicable Laws 8 (6ed. 

2015). 
101 Id. at 27. 
102 Indian Arbitration and Conciliation Act, 1996, No. 26, Acts of Parliament, 1996. 
103 Law Commission of India, Amendments to the Arbitration and Conciliation Act 1996, Report No. 246, 52 (August 5, 

2014). 
104 Bhatia International  v. Bulk Trading SA, (2002) 4 S.C.C. 105. 
105 Bharat Aluminum Company v. Kaiser Aluminum Technical Services Inc., (2012) 9 S.C.C. 552. 



 

 JOURNAL OF LAW AND ETHICS Vol. I 

                                                               March 2021 

DEPARTMENT OF LAW, PRESTIGE INSTITUTE OF MANAGEMENT AND RESEARCH, INDORE  

         An Autonomous Institute established in 1994, Accredited Twice with Grade ‘A’ NAAC (UGC)           

P a g e  | 43 

sincere problem arises when SC held in Bhatia International that Part I of the Arbitration Act also 

applies to arbitration proceedings seated outside India.106 Based on this flawed reasoning, Indian 

Courts hitherto assert their jurisdiction in granting a Section 9 interim injunction in foreign seated 

arbitrations107 and even set aside arbitral awards made according to foreign seated arbitrations.108 

This Section chalks out the various provisions based on which SC has decided upon the issue, a 

contrary stand from the internationally accepted domestic and international principles. 

 

B. Section 2(2) of Arbitration Act 

In Bhatia International, SC based its reasoning on the flawed argument that Section 2(2) does not 

state that Part I is only applied where the place of arbitration is in India.109 Thus, the Act has not 

exclusively stated that Part I cannot be applied to the arbitration seated outside India. This has 

caused a huge problem in the legal fraternity as Indian Courts assert their jurisdiction in every case 

whether the seat of arbitration is located outside India or not, denying the established principle of 

seat theory. This issue was again considered by the constitutional bench in BALCO, where the focus 

was on the comparison between Section 2(2) of the Arbitration Act and Article 1(2) of Model 

law.110 Court held that the word ‘only’ was conspicuously omitted from Section 2(2), which is 

present in Article 1(2) of Model law. This indicates the applicability of Part I is limited only to 

arbitrations seated in India.111 The premise of the appellant’s contention is based on omission of the 

word ‘only’, depicts India’s non-adherence of the territorial principle and ‘seat’ is not the center of 

gravity of Arbitration.112 SC refused this argument and concluded that it is mostly accepted by the 

renowned jurists across the world “that the seat of arbitration is thus intended to be its center of 

gravity.” 113 Furthermore, Court of Appeal in Naviera Amazonica Peruana SA v. Compania 

International de Segurosdel Peru,114[Naviera Amazonica] reiterated the same point that the change 

in place of meetings as per the convenience of parties does not mean that there is a change of the 

seat of arbitration. It remains the same as agreed by the parties.115 

                                                
106 Bhatia International v. Bulk Trading SA, (2002) 4 S.C.C. 105. 
107 Id. at 27. 
108 Venture Global Engg. v. Satyam Computers Services Ltd., (2008) 4 S.C.C. 190. 
109 Bhatia International v. Bulk Trading SA,(2002) 4 S.C.C. 105. 
110Article 1(2), UNCITRAL Model Law on International Commercial Arbitration, 1985. 
111 Bharat Aluminum Company v. Kaiser Aluminum Technical Services Inc., (2012) 9 S.C.C. 552.  
112 Id. at 13. 
113 Redfern & Hunter, supra note 1. 
114 Naviera Amazonica Peruana SA v. Compania International de Seguros Del Peru, 116  Lloyd’s Rep (1988). 
115Id. 
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The omission of the word ‘only’ in Section 2(2) in Arbitration law does not detract from the 

territorial principle as envisaged by the New York Convention116 and Model Law.117 It does not 

change the meaning of Section 2(2) in limiting the application of part I to arbitration seated India.  

 

C. Section 2(4) and 2(5) of Arbitration Act 

In Bhatia International, Court held that if Section 2(2) applies to arbitration seated India, then 

Section 2(2) would in conflict with Sections 2(4) and 2(5).118Bhatia overruled the said proposition 

on the ground that it is devoid of any merit. Court emphasized the phrase mentioned in Section  )4(2

that ‘every arbitration under any other enactment for the time being in force’,119 where ‘any other 

enactment’ in its ordinary meaning contemplates only act passed by an Indian parliament. It is hard 

to accept that ‘every arbitration’ would also include arbitration seated outside India.120 It is based 

on the reasoning that as per Article 245 of the Constitution,121 Parliament has the power to make 

laws for the whole or any part of India. Moreover, the Court did not take into consideration the 

appellant’s submission that Section 2(5) is subjected to Section 2(4), and not to Section 2(2). Here, 

the appellant relied upon the phrase ‘all arbitration’ and purposely omitted to make Section 2(5) 

subject to Section 2(2), to remove the conflict between the two. Refuting the appellant’s arguments, 

SC in BALCO held that Section 2(5) is a corollary of Section 2(2) and applicable only in 

arbitrations seated in India.122 

 

D. Section 20 of Arbitration Act 

Section 20 provides that the parties have the freedom to choose the place of arbitration in clause (1), 

and in failure to reach an agreement on the same, the tribunal has the power to determine the place 

of arbitration having taken into account the party’s intention as per clause (2). Under Section 20(3), 

parties meet at any place agreed by them as per their convenience. A conjoint reading of Section 20 

with Section 2(2) makes it clear the intention of parliament in depicting word place in Section 20(1) 

                                                
116 Article 5, Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1958. 
117 Supra note 11. 
118 Bharat Aluminum Company v. Kaiser Aluminum Technical Services Inc., (2012) 9 S.C.C. 552. 
119 Indian Arbitration and Conciliation Act, 1996, No. 26, Acts of Parliament, 1996. 
120 Supra. 
121 INDIA CONST. art. 245. 
122Supra. 
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and (2), with seat and place in the Section with the venue in Section 20(3).123 It is necessary to 

construct this difference between seat and venue to determine the curial law or law of the 

arbitration proceedings.124 Arbitration potentially revolves around three relevant systems of law.125 

First, the law is governing the substantive contract, second, the law governing the agreement to 

arbitrate and performance of that contract; and third, the law governing the conduct of arbitration 

proceedings.126 The Court propounded the following principle that in absence of a law governing 

the conduct of arbitration proceedings, it is governed by the law of the country in which arbitration 

seat is there on the premise that it is the parties closely associated with arbitration proceedings.127 

Finally, it is pointed out not to confuse ‘seat’ with a geographically convenient place for conducting 

arbitration proceedings.128 

 

III. Issue of Jurisdiction 

BALCO finally settled jurisdictional issues and likely to go down in the history of arbitration as the 

landmark judgment and as a new ray of hope for future litigants.129Overruling Bhatia International 

and Venture Global on the proposition that the application of Arbitration Act was limited to 

territoriality principle and the seat was the center of gravity.130 The result is that Indian Courts do 

not assert their jurisdiction if the seat is not India and further, Courts will not entertain civil 

jurisdiction under the Code of Civil Procedure, 1908. It clears that the Courts do not have 

jurisdiction under Part I of the Arbitration Act, because the seat of arbitration is located outside 

India.131 This difficulty arises in a contract where there is no express demarcation of seat and venue. 

So, this Chapter highlights the salient judicial pronouncements to consider various scenarios under 

when a venue can be called a juridical seat of arbitration. 

 

 

                                                
123 Law Commission Report, supra note 4. 
124 Braes of Doune Wind Farm (Scotland) Ltd. v. Alfred McAlpine Business Services Ltd., 426  EWHC (2008). 
125 Supra. 
126 Id. 
127 1 A. V. Dicey & John H. C. Morris, The Conflict Of Laws (Lawrence Collins Et Al. Eds., 11th Ed. 1987). 
128 Union of India v. McDonnell Douglas Corporation, (1993) 2 Lloyd’s Rep 48. 
129 Ashish Chugh, The Bharat Aluminium Case: The Indian Supreme Court Ushers In a New Era, Kluwer Arbitartion 

Blog, (July 19, 2020, 11.50 PM)http://arbitrationblog.kluwerarbitration.com/2012/09/26/the-bharat-aluminium-case-

the-indian-supreme-Court-ushers-in-a-new era/?doing_wp_cron=1591696707.0685429573059082031250. 
130 Id. 
131 Bharat Aluminum Company v. Kaiser Aluminum Technical Services Inc., (2012) 9 S.C.C. 552. 
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H. Is the venue always said to be called ‘Juridical’ Seat of Arbitration? 

Queen’s Bench came with an interesting situation of law in Braes of Doune Wind Farm (Scotland) 

Ltd. v. Alfred McAlpine Business Services Ltd.,132 where the contract was governed and construed 

by the laws of England and Wales and also Courts have exclusive jurisdiction arising out of the 

dispute. Further, the arbitration agreement was subjected to English law, but the seat of arbitration 

is Glasgow, Scotland. The Court placed reliance upon the phrase ‘English Courts had the 

jurisdiction’ along with the intention of parties to discern that Scottish Courts do not have 

jurisdiction. Glasgow was only referenced as ‘venue’ and the seat of the arbitration was England. It 

is to be concluded that the place where the arbitration is to be heard will not dictate what the 

governing law will be.133 

In Roger Shashoua v. Mukesh Sharma,134 arbitration clause has expressly designated London as the 

venue for the arbitration proceedings, and no designation of any alternate place as ‘seat’ following 

ICC Rules. Furthermore, parties designated Indian law as the law of the contract. Respondents 

applied to set aside an arbitral award in Delhi High Court as the English Courts do not have 

jurisdiction because London is only designated as the venue, and not the seat of Arbitration 

proceedings. Court expressly provided that when there is an express designation of venue, and no 

seat, combined with a supranational body of rules governing arbitration, and no other significant 

contrary indicia, this would render venue as the juridical seat of the arbitration proceedings.135 

From the decision rendered by the Court of Appeal, it is concluded that in absence of any other 

significant contrary indicia, the venue is always said to be the juridical seat, is said not be complete 

and true in its proper sense. This is to be analyzed in detail in the next Chapter. 

 

I. Diluting principle of Seat and Territorial Court 

Supreme Court in BALCO expressed in clear and unequivocal terms that the supervisory Courts for 

Indian seated arbitration shall be Courts defined under Section 2 (1) (e) of Arbitration Act, having 

jurisdiction to decide the subject matter. It would be determined as per the provisions of the Code of 

                                                
132 Supra. 
133 Supra. 
134 Roger Shashoua v. Mukesh Sharma, (2009) 2 Lloyd’s Rep 376. 
135 Purvi Kaya, The Seat v. Venue Conundrum in Cases of Unclear Arbitration Clauses: Hardy and Antrix Bad in Law?, 

INDIACORPLAW (Jan 14, 2020), https://indiacorplaw.in/2020/01/seat-vs-venue-conundrum-cases-unclear-arbitration-

clauses-hardy-antrix-bad-law.html. 
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Civil Procedure, 1908.136 Further, the Court held that concurrent supervisory jurisdiction to two sets 

of Courts, i.e., having subject matter jurisdiction as per CPC and Courts within whose jurisdiction 

arbitration proceedings take place.137 

Supreme Court in Enercon (India) Ltd. & Ors. v. Enercon GmBH & Ors.,138 applied the ‘closest 

and intimate connection’ test to determine the seat of arbitration. All the three laws as described by 

the Court in Naviera Amazonica is Indian law, whereas the venue designated by the parties was 

London. Here, applying the ratio laid down by English Court in Roger Shashoua and confirmed by 

the constitutional bench in BALCO, Court while applying a close and intimate connection held that 

parties intended to conduct arbitration proceedings following Indian law. It is based on the 

reasoning that mere choice of supranational rules coupled with the venue is not sufficient to 

consider ‘venue’ as ‘seat’ of the arbitration.139 This results in the conclusion that English Courts do 

not have concurrent jurisdiction over the proceedings. 

Further, in Indus Mobile Distribution Pvt. Ltd. v. Datawind Innovations Pvt. Ltd.,140 Court goes on 

to dilute the principle of the seat and supervisory Court and deviates from the principles laid down 

in BALCO and Enercon. The Arbitration clause in Indus Mobile contains an exclusive jurisdiction 

of Courts at Mumbai only. SC went on to say that conferring power to Courts at the exclusive 

jurisdiction clause is akin to the seat of the arbitration, even if no cause of action arose in 

Mumbai.141 It reasoned on the premise that once the seat of arbitration has been fixed, it would 

confer exclusive supervisory powers over the Courts of that clause.142 As a result of this flawed 

interpretation, there is a glaring loophole concerning determining supervisory Courts when parties 

do not fix a specific city or place for arbitration, but merely stipulate that India will be a seat for 

arbitration.143 Delhi High Court in Antrix Corporation Ltd. v. Devas Multimedia Pvt. Ltd.,144 relied 

upon the ruling of Indus Mobile and held that Courts at Delhi had the exclusive jurisdiction. 

                                                
136 Supra. 
137 Supra at 96. 
138 Enercon  (India) Ltd. & Ors. v. Enercon GmBH & Ors., (2014) 5 S.C.C. 1 (India). 
139 Id., at 145. 
140 Indus Mobile Distribution Pvt. Ltd. v. Datawind Innovations Pvt. Ltd., (2017) 7 S.C.C. 678. 
141 Id. at 19. 
142 Reliance Industries Ltd. v. Union of India,  (2014) 7 S.C.C. 603. 
143 Nikhil Pratap, The Emerging Ambiguity in Determination of Supervisory Courts for Arbitration Seated in India, 

INDIACORPLAW (Apr. 22, 2020), https://indiacorplaw.in/2020/04/the-emerging-ambiguity-in-determination-of-

supervisory-Courts-for-arbitration-seated-in-india.html. 
144 Antrix Corporation Ltd. v. Devas Multimedia Pvt. Ltd., (2018) S.C.C. OnLine Del 9338. 
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Further, SC in Brahmani River Pellets Ltd. v. Kamachi Industries Ltd.,145 held that the venue of the 

arbitration can be assumed to be the seat unless held otherwise. 146  This ruling negating the 

established difference between seat and venue and is ostensibly in contradiction with previous 

judgments of the Court. Brahmani does not apply any standards or test or lay down any specific 

situations to not equate venue with a seat of arbitration.147 Instead, applying a blanket formula 

where a venue is said to be automatically treated as a seat in absence of the latter. This decision has 

far-reaching implications with every change in venue results in a change of curial law or law of the 

arbitration proceedings, causing multiple litigations. Supreme Court in Indus Mobile, Antrix and 

Brahmani had altered the principle of territoriality as against the settled international and domestic 

law.148 Recent interpretation of seat and ‘supervisory Court’ does appear to conflict with developed 

international and domestic principles. Such ambiguity results in an impediment to the interest of the 

parties and a deteriorating dispute resolution mechanism in India. 

 

J. When Venue is said to be equated with the seat? 

SC adopted Roger Shashoua's principle in BALCO and stated that in absence of a seat of 

arbitration, the venue can be designated as a juridical seat, if coupled with a supranational body of 

rules for governing arbitration unless no other significant contrary indicia.149 

In Union of India v. Hardy Exploration and Production (India) Inc.,150 3 judge bench held that in 

determining seat of the arbitration, the agreement had to be read holistically. Moreover, the venue 

can be called a seat only in cases when there are concomitant factors to show it.151 Here, the 

agreement provided Kuala Lumpur as the place of the arbitration without providing for a 

seat/venue. The main contract was governed by Indian Law and the arbitration agreement is 

subjected to UNCITRAL Model law. The Court upheld the jurisdiction of Indian Courts under Part 

I of the Arbitration Act and set aside arbitral awards under Section 34. Further, the Court ruled that 

                                                
145 Brahmani River Pellets Ltd. v. Kamachi Industries Ltd., (2019) S.C.C. OnLine S.C 929. 
146Id. at 18, 19. 
147 Prerona Banerjee & Rajvansh Singh, Indian Supreme Court Revisits the Distinction Between Seat and Venue of 

Arbitration, YOUNG ICCA BLOG (Dec. 4, 2019), https://www.youngicca-blog.com/indian-supreme-Court-revisits-

the-distinction-between-seat-and-venue-of-arbitration. 
148 Supra note 44. 
149 Supra at 110. 
150 Union of India v. Hardy Exploration and Production (India) Inc., (2019) 13 S.C.C. 472. 
151 Anjali Kumari, Dispelling the Myth Around ‘Venue’ and ‘Seat’ of Arbitration: Part I, RMNLU Arbitration Blog, 

(May 21, 2020), https://rmlnluseal.home.blog/2020/05/21/dispelling-the-myth-around-venue-and-seat-of-arbitration-

part-i. 
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there were no concomitant factors that suggest Kuala Lumpur be the place of arbitration, it was only 

considered as a mere venue for convenience.152 Again 3 judge bench of SC in BGS SGS Soma JV v. 

NHPC Ltd.,153 [BGS SGS] considered judgment rendered by SC in Hardy Exploration bad in law 

and contrary to BALCO. The arbitration clause provided that the proceedings shall be conducted at 

New Delhi/Faridabad. Arbitration proceedings took place in New Delhi, whereas the cause of 

action arises at Faridabad. The issue before the Court was whether New Delhi is a seat of 

arbitration or just a convenient venue. Court held New Delhi to be the juridical seat of arbitration as 

parties had elected New Delhi to be the place for all arbitration proceedings, irrespective of 

Faridabad being the place where the cause of action arises. 154  Both BGS SGS and Hardy 

Exploration provided scenarios where the venue can be equated with a seat. The decisions were 

based on different interpretations of international and national principles and in the next chapter the 

author analyses the flawed reasoning of BGS SGS in concluding along with recommendations. 

 

K. Analysis and Recommendation 

After analyzing various judgments, as discussed above, provide deep insight into the manner about 

how ‘jurisdiction’ issue is to be tackled by various judicial forums. The judgments indicate, at least 

as far as the jurisdictional issue is concerned, that the focus should on the correct interpretation of 

the seat of the arbitration agreement to exercise supervisory jurisdiction over the proceedings. 

The ratio laid down in BGS SGS as per the author’s analysis is an incorrect application of the settled 

international principles as adopted in the New York Convention155 and Model Law156 and accepted 

by the SC in BALCO.157BGS SGS relied upon Roger Shashoua's principle and held that the Courts 

of the arbitration proceedings as determined by the parties to be the seat of arbitration have 

exclusive jurisdiction over the arbitration proceedings. The Court followed two-tier reasoning in 

reaching this conclusion.  

Firstly, Supreme Court reiterated the already settled position of law where Courts at the seat of 

arbitration had the exclusive jurisdiction. 158 Secondly, the Court defined ‘seat’ to determine 

supervisory Courts. The problem arises as it is based upon the assumption that the seat of the 

                                                
152Supra at 35. 
153 BGS SGS Soma JV v. NHPC Ltd., 2019 SCC OnLine S.C. 1585. 
154 Id. at 101. 
155 Supra note 17. 
156 Supra note 11. 
157 Supra. 
158 Supra note 1. 
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arbitration proceedings is the location or city of proceedings and not the country where arbitration is 

seated. Adopting such interpretation results in a conflation of two different concepts- the seat of 

arbitration, i.e. curial law, whose country’s law will have jurisdiction over the arbitration 

proceedings and location/place of arbitration within India, which is not the same as the seat of 

arbitration. Location is only relevant for determining supervisory Courts under Section 2(1)(e) of 

the Arbitration Act. This interpretation reduces the well-established concept of seat diminishes to a 

mere tool of finding supervisory Courts having jurisdiction over the same. 

The correct position of law would be what Supreme Court followed in Hardy Exploration. The real 

test for considering ‘venue’ to be juridical ‘seat’ is if some concomitant factors are suggesting its 

equivalency to seat. On the contrary, BGS SGS, Brahmani, and Indus Mobile have altered the 

territoriality principle as per settled national and international law. 

The judicial authorities and tribunals need to be cautious of the parties approach to dispute as they 

may try to circumvent the arbitral process by raising mala fide and vexatious claims and defenses to 

delay proceedings. Most parties to an arbitration agreement are known to raise ‘made up’ claims159 

or defenses against the opposite party to dampen the arbitration clause. Mostly, parties are not 

afraid of raising unsubstantiated claims against the jurisdiction of the supervisory Courts. To 

maintain the objective of the Arbitration, it is necessary on the part of judicial authorities or the 

tribunals to ensure that due deference is paid to the arbitral process, to which the parties have 

consented through the arbitration agreement. The Supreme Court while dealing with jurisdictional 

issues held that the judicial authorities should carefully sift through the material on record to 

establish vexatious claims or defense is being raised before the Judicial authorities or Tribunal 

merely to avoid unnecessary arbitration. 

The 3-judge bench in Mankastu Impex Pvt. Ltd. v. Airvisual Ltd.,160 has again emphasized the law 

laid down by SC in Hardy Exploration. The Court stressed the surrounding factors and holistic 

reading of the arbitration agreement must be taken into consideration what the seat of arbitration is. 

The Bench went on further to hold that the parties’ intention with regards to the seat of arbitration 

can be determined from their conduct as well as from the other terms of the contract.161This 

reasoning in Mankastu is different from the one which is rendered in BGS SGS by the full bench 

                                                
159 Rakesh Malhotra v. Rajinder Kumar Malhotra & Ors, (2014) S.C.C. 1146. 
160 Mankastu Impex Pvt. Ltd. v. Airvisual Ltd., (2020) S.C.C. 301. 
161 Id. at 21. 
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and considered bad in law. The judgment in BGS SGS contemplated a situation where a venue is 

said to be a juridical seat of the arbitration in absence of express demarcation of curial law. This 

situation leads to a change in curial law with every venue change and hence, leads to a multiplicity 

of disputes defeating the overall and most basic principle of alternate dispute mechanism. The 

position rendered by BGS SGS is incorrect in interpretation and tandem with the settled principles 

of international and domestic law. It is high time to think about the BGS SGS judgment and it is 

upon the SC to clear the position surrounding the seat-venue conundrum. 

VIII Conclusion 

The seat-venue conundrum is far from being settled. Hardy Exploration, BGS SGS, and Mankastu 

all are rendered by the 3 bench judges and now the time has come to refer these judgments to a 

larger bench for clearing the mud around seat and venue once and for all. This is mainly because 

poorly drafted arbitration clauses have led to an increase in litigation surrounding seat and venue. 

There is a need for uniformity in drafting arbitration clauses in such a way that there was no dispute 

between seat and venue. Also such ambiguity in drafting ultimately led to the detriment of bona fide 

litigants resort to solve disputes by alternate dispute mechanism. An immediate rectification is 

required for promoting arbitration practice in India in consonance with international principles. 
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The inquisitiveness to extract the truth from someone who, in normal consciousness, would never 

go after speaking about it, has been of a great need and use in the law. Generally, our judicial 

system is taken to be a latecomer when it comes to giving judgment pertaining to certain issues and 

hence, in order to fasten the investigation process and to ease the procedure that could give 

accurate results at the same time was the need of the hour. However, just to fasten the process and 

ease the system, it’s not justiciable to put humanity at stake while favoring the technology. This 

Crisscross amongst the various techniques, processes, and the system gave rise to the landmark 

judgment of Selvi v. State of Karnataka, 162wherein the fight was to save humanity against the 

technology. 

Keywords: Truth Serum, Consciousness, Due Process, Self-incrimination, and BEAP. 

 

 

I. Introduction 

The narco interrogation, to extract the truth out of someone who is unwilling to speak it out on his 

own in his conscious state was given a name of Truth Serum in which an injection filled with a 

barbiturate is administered intravenously in the suspected crime subject’s body that has a 

consequence of suppressing the rational thinking and reasoning powers of that person was invented. 

The barbiturate usually used as an injectment is Sodium Thiopentothal or Sodium Amytal 

(Amobarbital). In earlier times, there were a lot of constituents that used to have a different impact 

on the human body and their brain. For instance, alcohol and opium are still found to have a serious 

impact on the brain as it suppresses a person’s ability to judge the situation properly. The people of 

those times used it as a refractory purpose of letting out the truth which was very uncertain and did 

not have any idea as to how it worked. However, narco-analysis has gained huge momentum in 

                                                
162Selvi v. State of Karnataka, (2010) 7 S.C.C. 263. 
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India as the researchers have found their mind in it i.e., they have resolved as to which part of the 

brain has to be hit to suppress the thinking power so that the person being taken in custody doesn’t 

play with his own mind to dilute the accuracy of the events and speak whatever he memorizes 

clearly. Furthermore, the investigators have certain presumptions pertaining to this analysis that 

does not hold good in all the cases. Not everybody requires equal treatment to serve the purpose. 

The injectment that has an accurate impact on one person might not even have a threshold impact 

on another person. Hence, there were a lot of presumptions that were drawn to fetch the results out 

of the narco analysis test.  

 

II. Scope of Narco Analysis Technique 

Law is undeniably in movement and hence being a non-static procedure, it has to be kept in pace 

with the changing times and orders. This change is indicating towards the responsibility that the 

judiciary has to keep in touch with to use law for a greater good and therefore, with the ever-

elevating progression in mankind, it has to be in consonance with the progress involving various 

techniques of its own to give law its purposed legality. Changing times have changed the thinking 

process as well as the way to execute such thinking or thought process. With the advancement in 

lives, have advanced the ways to trigger the lives too, and hence the criminals are no longer 

concerned about the destruction they need to cause by the traditional processes. The enhancement in 

the field of science and technology have led these intelligent criminals to use prospective 

techniques to undermine the existence of mankind and therefore it’s the duty of the judiciary to 

keep pace with them in the same manner i.e., to answer their execution with the similar execution of 

science in order to negate the crime. To combat these crimes, it is essential to incorporate the 

methods of investigation, prevention, and detection in a synchronized manner.  

To achieve all the above-mentioned aspects, the narco technique came into existence. The term 

Narco was derived from the Greek word narck which means “anesthesia or torpor”163. It is a 

technique of diagnosis or psychotherapeutic mechanism wherein the psychotropic drugs are used as 

barbiturates and are incorporated in the body that induces stupor that provides mental elements to 

get on the surface which have a very strong mental association. Narco analysis is a mechanism in 

which the barbiturate is injected into the body of the accused in a controlled quantity for a while 

which takes 2-3 hours. The effect of this injection hypnotizes the accused to a half-conscious state 

                                                
163Nathuni Yadav v. State of Bihar 2005 (2) B.L.J.R. 1588. 



 

 JOURNAL OF LAW AND ETHICS Vol. I 

                                                               March 2021 

DEPARTMENT OF LAW, PRESTIGE INSTITUTE OF MANAGEMENT AND RESEARCH, INDORE  

         An Autonomous Institute established in 1994, Accredited Twice with Grade ‘A’ NAAC (UGC)           

P a g e  | 55 

and he is subjected to interrogation in pertinence to the crime committed. The statements are then 

recorded via audio or video cassettes for the record to be admitted. This technique tries to suppress 

the inhibition of the accused by triggering his nervous system at the elementary level which makes 

it a little difficult for him to lie. The last line also suggests that it only becomes difficult and not 

completely impossible for the subject to lie. The technique is followed in order to avoid the 

traditional methods of mental torture and third-degree coercion by putting the subject into sleep like 

condition in order to drag out “probative truth”164 in relation to the crime. 

Seattle based Brain fingerprinting laboratories issued a report suggesting the prospects in which 

narco analysis test can be utilized: 

A. Determination of the participants involved directly or indirectly in any kind of terrorist 

activity. 

B. In the identification of potential terrorists who are currently occupying the sleeper cells and 

is in a dormant state. 

C. In the identification of people who are professionally concrete in the fields of banking, 

finance, and telecommunications so that they can aid the prospective terrorist activities. 

D. In the determination of the individuals leading any kind of terrorist organization. 

III. Drugs & Consequence: Clinical Uses & Procedure 

The narco analysis is processed by mixing a few grams of sodium Thio Pentothal or Sodium amytal 

into 3000 ML of distilled water. Sodium Pentothal acts as a barbiturate that helps in sedating a 

person in a few minutes after its application in the body and that lowers the heart rate, blood 

pressure and at the same time inhibits the brain and the activity of the spinal cord. This is done in 

controlled conditions to suppress the thinking capacity of the accused without having any negative 

impact on memory. In India, sodium pentothal is the most commonly used barbiturate. The narcotic 

used basically affects that part of the brain which makes a person analyze whether a particular thing 

is good or bad for him thereafter affecting the reasoning as well as the thinking capacity hence 

eliminating the chances of lying. 

The narcotics used in such kind of investigation are given the fancy name of Truth Serum by the 

people who want to draw the attention of people and the process is sometimes regarded as the truth 

serum process. The narcotic used is injected intravenously on the back of the hand by an anesthetist. 

                                                
164 Subhojyoti Acharya, Is Narco Analysis a Reliable Science?, LEGALSERVICE 

INDIA,http://www.legalserviceindia.com/article/l176-Narco-Analysis.html. 
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The dose of the drug is decided by him and is under his modulation so alter the consciousness stage 

required if needed. The usual dosage being injected is 0.025 – 0.50 grams as per the body 

requirement and can go maximum up to 1.00 gram. It’s the anesthetist who determines the quantity 

of the drug required to put the subject into a trans-like state and ensure the right status of 

consciousness. He monitors the whole procedure and modulated the activities of the subject while 

taking into account the activities of the subject.  

The dosage is very critical to the injection. If the subject is subjected to a high dosage of the drug, 

he can die and if the dosage is lower than the amount required, it doesn’t lead to the required semi-

consciousness. The latter part becomes a little misleading as, if the desired semi-consciousness is 

not obtained, the subject can act like he is in a trans like a stage and can mislead the investigators by 

falsifying the statements that can even lead to the conviction of a person who was not even involved 

in a particular crime. However, if the dosage is perfect, the deliberations obtained are regarded as a 

probative truth and are taken as admissible. The dosage being injected depends on various factors in 

pertinence to the bodily structure of the subject. It depends on his will power, his health, and 

attitude towards life that could eventually incline his perspective towards a particular direction. All 

of this is taken into consideration by the anesthetist who injects the drug into the body of the 

subject. He gets in the record the subject’s height, age, and weight factor to calculate as to how 

much amount is required to get the desired outcome. 

IV. The Narco Analysis Interrogation 

 As we are already aware that narco analysis is done in a much-controlled environment and 

situations are such that one cannot lie. However, there are a number of procedures that are needed 

to be taken in order to execute this narco analysis interrogation on the subject. Some of them are 

A. Permission from the magistrate to undergo the interrogation. 

B. Consent of the subject to undergo the interrogation to ensure the aspect in pertinence to 

the Article 20(3) of the Constitution of India165 and the directions of the Supreme Court 

to not compel the subject to give in statements without their consent. 

C. A certificate is given to the subject after testing his physical factors if he is capable 

(health-wise) to undergo any such interrogation technique. The certificate is given by a 

general physician. 

                                                
165INDIA CONST. art. 20, cl. 3.  
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The narco interrogation is conducted in an operation theatre and is prohibited from any noise 

and disturbances. The purpose of conducting it in an operation theatre is largely due to the fact 

that if any medical help is required by the subject, it can be immediately implemented on spot. 

Along with the person who interrogates i.e., narco analyst, there are two more people like the 

general physician who monitors the bodily requirements and an anesthetist who injects the 

drug. The subjects who have to be undertaken any kind of narco analysis has to be free from 

heart diseases, blood pressure, diabetes, kidney and liver problems. Along with that any person 

who is suffering from depression or is already under barbiturate therapy cannot be subjected to 

narco analysis. In the case of a woman subject, she can’t be subjected to narco analysis if she is 

pregnant or is lactating at the time of the analysis. All of the above-mentioned aspects show 

that the subjects have to be completely healthy and by healthy it is meant that he or she should 

be both physically and mentally healthy. The health certificate, as mentioned earlier, shall be 

given by the general physician in order to ensure the eligibility of the subject to undergo narco 

analysis treatment. 

V. Selvi  v. State Of Karnataka166& Truth Serum: A Critical Analysis 

The fight on behalf of humanity against the technology has been greatly acknowledged by way of 

this landmark judgment wherein the bench decided against the practice of the narco analysis, 

BEAP, FMRI, and polygraph as unconstitutional and void. The judgment has been rendered to have 

a landmark effect as its one of a kind wherein it has primarily dealt with the Right to Privacy of an 

individual as well as the aspect of Article 20(3) of the Constitution of India.167 The only perspective 

that the judgment seeks to provide is that all of the above-mentioned techniques such as the 

polygraph test, narco analysis, BEAP, FMRI are definitely a benefit that medical science has 

rendered us with as an alternative to the harsh treatments that the witnesses, convict or the potential 

accused were made to go through initially but at the same time of extraction of evidence this way, 

it’s important to practice these techniques as per the standards already set and if at all any of these 

standards get violated, it would lead to unconstitutionality. 

In the year 2004, Selvi and others filed a batch of criminal appeals against the use of such 

techniques in pertinence to the suspects, accused and witnesses being subjected to these tests 

without their consents. The defense that was regarded in order to avoid the essence of the appeals 

                                                
166Supra note 1.  
167Supra note 4. 



 

 JOURNAL OF LAW AND ETHICS Vol. I 

                                                               March 2021 

DEPARTMENT OF LAW, PRESTIGE INSTITUTE OF MANAGEMENT AND RESEARCH, INDORE  

         An Autonomous Institute established in 1994, Accredited Twice with Grade ‘A’ NAAC (UGC)           

P a g e  | 58 

was the fact that such techniques were used in order to strengthen the efforts of the investigating 

authorities in order to eliminate the criminal activities and that the administration of such 

techniques does not have any negative impact on the body of the subject. Also, such a way of 

extraction of the evidence by the investigating authorities is basically to prevent the criminal 

activities both in present and in future circumstances where it is difficult to gather evidence by any 

ordinary means. It’s clear that the assertion that the defense is trying to display is that by 

administering such means and techniques would eventually lead to a faster rate of prosecution as 

well as an acquittal. In addition to that, it is anyway a softer alternative to the alleged third-degree 

methods that the subjects are exposed to and which is way too regrettable.  

Furthermore, the Right to Privacy was also taken into consideration as far as the administration of 

such technique was concerned as earlier, they used to be checked in without their consent. Right to 

privacy is again not a mention of the Indian Constitution however, the same is being explicitly 

talked about under the purview of Article 21. 168  Where the judges have interpreted it as an 

unreasonable restriction on any individual’s personal liberty. What is more relevant as per this 

concept is to the case of Selvi v. the State of Karnataka,169 is the fact that how much police 

authorities can curtail the right to privacy of the individuals. The judiciary has very well recognized 

the above aspect taking into account a number of cases that have fallen under the same inclination 

of thoughts and perspectives while the interpretation of Article 21 of the Constitution of India.170 

Also, to prove a technique or a mechanism is constitutionally invalid, it is essential to consider 

whether a certain process has been subjected to the “due process”. Due process ensures that 

fundamental fairness is guaranteed in every aspect and hence, in the case being talked about here 

speaks about the consented statements being given by the suspects which would mean that the 

statements made before the authorities should not be under any coercion or under pressure. Putting 

a person under the effect of a controlled environment wherein he is subjected to an influence of a 

drug that is intravenously inserted is more like shocking the conscience of a person171 by forcing 

him to vomit out the probative truth which should not be admissible at any cost.  

 

VI. Narco Analysis and Self- Incrimination 

                                                
168INDIA CONST. art. 21. 
169Supra note 1. 
170Supra note 6. 
171 Minard v. Stefanneli, 342 U.S. 117(1952). 
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The intersection of medical, ethics, and law are what poses a question on the fact whether the 

administration of narcotics in the human body is a violation in pertinence to the right against self-

incrimination guaranteed under Article 20(3) of the Indian Constitution. 172  Confessions are 

admissible as evidence however, the narco analysis test holds limited admissibility as evident as it’s 

a confession made in a semi-conscious state. However, it can be granted a certain amount of 

admissibility if there is regarded in relation to the way in which the evidence was obtained. The 

main provision that deals with the privilege against self-incrimination for any individual are 

guaranteed under Article 20(3) of the Constitution of India.173 Any test such as the BEAP, lie 

detector, brain mapping, or narco analysis against the consent or without the consent of the 

individual or against his will of incrimination is a blatant violation of Article 20(3).174 Article 

20(3)175 states that any person accused of an offence cannot be compelled to be a witness against 

himself and if at all he is subjected to any of the tests that compel him to become a witness against 

his own offence would be a violation of the constitutional provision that is guaranteed by the 

Article 20(3).176 

The right against self-incrimination poses a question in relation to the fundamental as well as 

human rights and privacy of a person. When an injection is inserted inside the body of a person 

declining him the right of personal liberty and the guarantee of privacy, it is a definite violation of 

the constitutional intent of the founding fathers and thus should be rendered void or 

unconstitutional. Therefore, the narco analysis test which is regarded as an aid to the investigation is 

a genuine encroachment on the fundamental individual’s rights, freedoms, and liberties. In the case 

of State of Bombay vs Kathikalu,177it was held that it has to be mandatorily shown that an accused 

has been compelled to incriminate against itself and it's only then that the protection under Article 

20(3)178 shall be invoked. If it’s total as per the will of the accused that he is self-incriminating, 

protection under Article 20(3) can’t be invoked or called for. Also, in the case of Ram Jawaya 

Kapur,179it has been held that the executive authorities can’t interfere into the constitutional rights 

and liberties or for that matter in any other individual rights, and hence, the intrusion in the absence 

                                                
172Supra note 4. 
173Id. 
174Id. 
175Id. 
176Id. 
177State of Bombay v. Kathikalu A.I.R. 1961 S.C. 1808. 
178Supra note 4. 
179 Ram Jawaya Kapur v. State of Punjab (2) S.C.R. 225 (1955). 
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of any law would lead to the striking down of the provision by rendering the very provision 

unconstitutional. 

 

VII. Nexus between Narco Interrogation and Forensic Science 

The advancement in the medical technology that has led to an elevated development in almost every 

field of the profession has given rise to an enormous amount of enhancement to provide an 

alternative to the criminal justice system to give a tough fight to the intelligent criminals with the 

same amount of technological advancement. The techniques have taken birth under the cocoon of 

forensic science that is the mother of all forms of medical advancements. With the advancement 

and establishment of such techniques more and more forensic science laboratories with enormous 

equipment are coming up to aid the narco analysis technique and records have shown that the only 

United States has more than 250 forensic science laboratories180 where the agencies are hell-bent to 

provide accurate functioning. In forensic science, the tools are provided by the study that gives 

effect to each and every part of the techniques that come up such as P300, Brain mapping, Lie 

detector test, and the topic of the present talk i.e., the narco analysis test or interrogation.  

Talking about the narco analysis, the barbiturates that are required to make that serum to put the 

person under the half-conscious state is a typic feature of what is usually done in forensics. A 

proper mixture of the ingredients that are required to make a perfect dose has been possible only 

because of the science of forensics. What amount of barbiturate is required for a particular body is 

again a play of the forensics that is able to calculate the exact amount of serum required.  

The forensic doctors or one can say that the forensic psychologists are the ones who are present 

right in the operation theatre where the subject is being checked of his capability of undergoing the 

narco analysis on the basis of the sex, the physical as well as the mental health and in case of the 

women if they are pregnant or lactating in addition to that. All of this has been possible because of 

the forensic aid that medical science has bestowed us with. It is the forensic science that decides as 

to how many stages shall be incorporated181 in the successful execution of the analysis or the 

interrogation and then has come up with the three steps i.e. sedative stage, hyperactive stage and 

unconsciousness without the reflex 

VIII. Narco Analysis: An Indian Perspective  

                                                
180Ajay Barnwal & A. Nagendra Sole, Development of Narco Analysis Tests as Investigation Technique in the Criminal 

Justice System: An Indian Perspective, 21 IOSR-JHSS 97, 98 (2016). 
181  Bannur Muthai Mohan,Misconceptions About Narco Analysis,4 IJME7, 97-98 (2007). 
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In general, torture is something that cannot be paralleled with any kind of alternative technique or 

any defense. As of now the narco analysis technique hasn’t been well accepted globally because of 

skepticism from the side of legal authority and scientific fraternity and furthermore has been banned 

in a few countries, moreover, India still continues to use the very technique. Records show that the 

forensic science laboratory in Bangalore has subjected approximately 300 subjects to narco 

interrogation and in 96-97 % of cases, the results achieved are positive. In 25% of the cases, the 

subjects are found to be innocent, and hence the rights of the individuals against being innocent 

stand clear and hence in the recourse of time, the technique has been proved really helpful.  

Below- defined are some of the most successful as well as interesting incidents that proved the 

successful use of the narco analysis test: 

1. Nithari Serial Murder 

The case relates to the serial killings that happened in the year 2005 and 2006 in the house 

of Moninder Singh Pandher who was a transporter and lived in Nithari village in Noida, 

Uttar Pradesh. The drain near his house was found with the body parts of 16 girls. The facts 

showed that the murders were given effect by the Moninder as well as his servant, Surender 

Koli, and both of them were tried, convicted, and were awarded death sentence by the trial 

judge quoting it to be one of the rarest of the rare cases. Koli was also granted the severe 

punishment of a death sentence for more than three other cases. During the investigation, 

Koli underwent the narco analysis interrogation in which he revealed that he used to first kill 

the victims and then rape them repeatedly. He used to kill the victims by severe 

strangulation that led to the suffocation of the victims and after they would die, he would 

rape them. Apart from that, he revealed much other useful information in which he 

mentioned that his partner, Moninder was also involved in raping the victims but he was not 

associated with their killings at all. About throwing the body in the drain, he mentioned that 

after killing and raping them, he used to dismember the body parts of the girls and then used 

to throw them away in the drain near their house. In fact, interestingly, he could even give 

the names of the victims under the dose of the drug injected into the body. Moninder also 

underwent the narco analysis that revealed certain facts that led to the approach that he was 

a womanizer and a depressed person. 

2. Bombay Serial Blast 
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The mastermind of the Mumbai serial blasts, Abu Salem was extradited with his wife 

Monica Bedi to India from Lisbon. He was associated with the gang of Don Dawood 

Ibrahim and was responsible for extortion, murders, and kidnapping since 1993. He stocked 

properties of around 100 crore rupees and hence after getting separated from the gang of 

Dawood Ibrahim, he ran away from India and Dubai. 

He underwent the narco analysis test in the Forensic science laboratory of Bengaluru and a 

huge amount of information was elicited from him.  

 

3. Stamp Paper Scam 

The infamous stamp paper scam was masterminded by Abdul Karim Telgi who was 

involved in one of the gravest forgeries of our times and the area-wise operation of the very 

scam. He was made to go through the narco analysis interrogation in which he explicitly 

spoke about the modus operandi of the forgeries that took place under him and the number 

of persons involved and the areas of workplaces. He also talked about the associate workers 

and the network of the fake stamps that remained in the major parts of the countries and 

authorities could actually find the same as per the statement recorded. 

 

IX. Admissibility of the Narco Analysis Reports in the Court of Law 

The question of the admissibility of the narco interrogation has divided the law fraternity as to 

whether it's right to admit the interrogation as evidence in the Court of law or not. Its but obvious 

that one cannot expect from a person who is in a semi-conscious state to state facts that can be 

admissible as a piece of evidence. However, the narco analysis has some validity if not total 

admissibility in the Court of law. And that too the limited validity depends on the very fact as to 

how evidence has been collected. The little validity that it has gotten rendered with is also evidence 

of the fact that confessions made under the influence of any drug cannot be admissible in the Court, 

it can, however, smoothen the investigation procedure or aid it.  

Also, a person, in general life, may have some beliefs that he or she ought to have experienced and 

would have had faith in all his or her life. Now that belief might be true for the subject but legally 

may be wrong. In that case, the admissibility of such a test can be valid only when it is corroborated 

with some evidence. Also, a good part of lawyers also defends the same claiming, that if any such 
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test reports are not made admissible in the Court of law, it cannot be used as an evidence for any 

other aspect in the course of the investigation.182 

According to a very prominent lawyer, Dushyant Dave, information extracted while going through 

the truth serum test cannot have any evidentiary value in the eyes of law.183Article 20 and 21 of the 

Indian Constitution is sacrosanct perspective. The moment the Courts make the narco analysis 

reports admissible as evidence in the Court of law, it would lead to the violation of these 

fundamental provisions. The admissibility of evidence in the Court of law should only be 

considered as the ones mentioned in the Indian Evidence Act, 1872.184 Our parliament has also not 

mentioned anything in relation to the narco reports admissibility in the court of law then who are 

the authorities to step in it. Also, Article 13 of the Constitution of India185 has provisioned for a 

permanent injunction for a case wherein narco tests are made admissible as it is no other than a 

“coerced statement” if not anything else186.  

 

IX. Drawbacks and False Presumptions 

The major drawback that the narco analysis test holds is that it is not 100% accurate. The accuracy 

of any test cannot be determined based on a particular dosage of a drug. It's highly difficult for any 

person to calculate the correct dosage of the drug to be injected as it depends on the need of the 

body, the physique, the will power and the physical and mental health and beliefs. It's almost 

impossible to calculate the amount of drug dosage required in order to get at par with the beliefs of 

the attitude of a person. However, if the amount is not perfect, it can lead to misleading of the facts 

by the subjects. In addition to that, the over dosage of the drug can be literally dangerous for the life 

of the subject as overdose can lead to the death of a person. If the dosage provided is less than the 

required amount, the subject can falsify the statements.  Below- mentioned are the deficiencies and 

lacunae in the procedure: 

A. Self-created details can be spoken off if the subject has been suffering from hyper amnesia. 

B. There is no possibility to calculate whether the trance reached is real or fake. 

                                                
182 “Narco analysis and its admissibility in the court”, F.E, Mar 20,2004. 
183Mr. Dushyant Dave, Senior Advocate, Supreme Court of India. 
184 Indian Evidence Act, 1872, No. 1, Acts of Parliament 1872. 
185 INDIA CONST. art. 13. 
186 Info under the Narco Test Cannot Be Treated as Evidence, THE TIMES OF INDIA(Sep. 21, 2009, 07:08 

AM),https://timesofindia.indiatimes.com/city/ahmedabad/Info-under-narco-test-cannot-be-treated-as-

evidence/articleshow/5060721.cms. 
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C. There is a good chance that the subject mixes incidents that are not even involved with the 

present crime. 

D. The statistical base is absent to check the validity of the test. 

E. Many times, it so happens because of the suppression of the reasoning power that the 

subject tends to mug up things asked to him and in that case, even if he has not committed 

the crime, he might end up accepting it. 

F. Records have also shown that the narco analysis test has a preconceived or occupied notion 

that is related to a confirmation syndrome. For e.g. It is more like the accepted fact that the 

subject on the bed is the accused and he will simply verify the acts done by him. 

G. The analysis is banned in many of the countries as the scientific fraternity is yet not done 

with the extensive research that could give a prospective idea. 

H. The subject at the time under influence of the drug may be hallucinating or fantasizing.  

X. Conclusion 

As mentioned earlier, narco-analysis tests have not been accepted globally, however, in some of the 

democratic countries, notably India, has been utilizing the very technique in the mainstream idea to 

incorporate accuracy in the criminal investigation system. In India, the test is mostly conducted in 

the FSL of Bengaluru and Ahmedabad. The narco analysis test is conducted in the presence of the 

anesthesiologists, nursing staffs, psychiatrist, Audio-videographer, Forensic psychologist etc. India 

has in fact come across huge success rates in using the narco analysis interrogation and the results 

have mostly been in favor. This way we have seen how India has progressed out of the conventional 

techniques being used in the legal science aspect. 

 

********** 
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This paper focuses on the rising culture of rape in India. The recently passed Criminal Law 

(Amendment) Bill 2018, by the Lok Sabha on July 30th has been focused upon here. The Criminal 

Law (Amendment) Bill, 2018 prima facie seems to control the increasing rate of rapes in India 

effectively. However, when looked closely, it comprises fallacious aspects and plays no useful role 

in society whatsoever. This paper tries to bring out the relevant questions regarding the elements of 

the above-mentioned Bill and attempts to throw light on the situation prevalent in India. 

Keywords: Rape, Criminal Law Amendment, Patriarchy, Amendment, Act. 

I. Introduction 

In recent times, India has witnessed a series of brutal rape cases, which has shocked the entire 

country to its core. These incidents have placed the issue of sexual violence back on the national 

agenda. This same year, India witnessed two sets of attacks on girls aged 16 and 8, which created a 

massive outrage across the country. There were protests comparable to the rallies that took place 

after the much-publicized gang rape of Nirbhaya. It is these continuous incidents that have 

prompted demands for bringing in a stricter set of rape laws. There have been rapid instances of 

men getting raped, not just women; however, hardly those incidents have been reported. 

Responding to such outrages, the government has finally passed an executive order in the form of 

the Criminal Law (Amendment) Act (CLA Act) 2018187. This Act introduces the death penalty as a 

punishment for raping children below 12 years of age and a few other harsher forms of punishment, 

aiming to bring the situation at hand under control.  

II. Objective of the Paper 

This paper aims to analyze India's rape culture and look into the provisions mentioned in the CLA 

Act of 2018. The paper further deals with the relevant questions that should have been raised during 

the evolution of the CLA Act 2018, along with the author's views on the same. 

                                                
187 The Criminal Amendment Act, 2018, No. 22, Acts of Parliament, 2018. 
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III. Methodology 

The author has used the doctrinal research methodology to complete this research paper. This 

methodology ensured that the author researched all the relevant documents available as primary and 

secondary sources required in this field. 

IV. History and the Latest Cases Leading to the Evolution of the Prevailing Law 

There has been a trend in India that shows which often seen in several instances that, rape has been 

legitimized in India. The deeply rooted patriarchy and skewed sex ratio are among the main reasons 

why India's rape culture has gotten more and more strengthened. There has always been an air of 

public apathy as well, due to which the aspect of women's security has always been neglected. 

There has been a massive jump over the last few years in the cases of reported rapes, especially 

after the outrage created by the Nirbhaya case188. These reports show us the real picture of the 

Indian rape culture, which is on the rise. The reported cases jumped by 26% in the year 2013 and by 

28% in 2016.189In the last 5 years, there has been a 277% rise in the report of rape cases in Indian 

Courts.190Thus such an increase in the number of reported cases emphasizes an urgent need to have 

such legislation that shall be stringent enough to end this culture of rape. Recently, there have been 

a few barbaric incidents that shook the entire nation. The Kathua Rape Case191, the rape at Unnao, 

and many more such incidents have just brought into light the fact that India has miserably failed in 

its attempt towards protecting its women. Cases such as the recent rape of a teenager in the State of 

Uttar Pradesh by a party member (dealing with lawmaker) of BJP and another rape of a child of 11 

years of age in the State of Gujarat leading to the death of the victim in which the post-mortem 

report shows that the death was the direct result of constant torture, raped, strangled and smothered 

has led the government to amend the CLA Ordinance 2013 to a much stricter punishments for the 

offender under the CLA Act 2018. Further, cases like the rape of 11 years of girl child of Nagaon 

district in Assam where the offenders raped the minor child leading to the death and rape of a four-

month-old baby in Indore, also add to the factors dealing with the amendment Act of 2018. These 

                                                
188 Mukesh &Anr. v. State for NCT of Delhi &Ors (Nirbhaya Case), 2017, 6 S.C.C. 1. 
189 Sujan Bandyopadhyay, A Closer Look at Statistics on Sexual Violence in India, THE WIRE (May 8, 2018), 

https://thewire.in/society/a-closer-look-at-statistics-on-sexual-violence-in-india. 
190 Chaitanya Mallapur,in 5 Years, 277% Rise in Rape Cases Reported in Indian Courts; Govt Initiatives Falter, Funds 

Underutilised, INDIA SPEND (July 8, 2017), https://www.indiaspend.com/in-5-years-277-rise-in-rape-cases-reported-in-

delhi-govt-initiatives-falter-funds-underutilised-91626. 
191Mohd. Akhtar v. State of Jammu & Kashmir, 2018 S.C.C. Online S.C. 494. 
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cases, which are incredibly barbaric in nature, have led to the changes in India's legal system, 

thereby carving its way towards passing stricter sexual assault laws. 

V. Latest Amendment in the Field Of Rape Culture 

The CLA Act was promulgated in 2018 as an immediate measure to control the increasing outrage 

all around India in response to the Kathua Rape Case192. This particular Act mentioned that anyone 

who rapes a child below 12 years of age should be punished with the death penalty. In addition to 

this, it even increases the mandatory minimum sentence for rape. The Lok Sabha passed this Act on 

July 30th, 2018. The highlights of this Act include enhanced punishment and time-bound 

investigation in cases of child rape. This Act even mentions that every case must be tried in a fast-

track court, thereby ensuring speedy dispensation of justice. Further, the Act states that all such 

appeals against a trial court sentence have to be disposed of within six months. The accused will 

also not be entitled to anticipatory bail in any offences involving the rape of a child who is less than 

16 years of age. 

VI. Loopholes under Criminal Amendment Act 2018 

NCRB's report shows that there has been a significant rise in the incidents of reported rapes, around 

82% from 2015 to 2016.193 This Act's main objective was to place capital punishment on the table, 

thereby emphasizing its deterrent effect and ensuring a fall in these levels of incidents. However, 

the author believes that this is most likely to bring the opposite effect. The death penalty is no 

deterrent. The death penalty has always been defended because it involves some exemplary value. It 

acts as a mechanism to frighten people who might be tempted to imitate the guilty person. The main 

objective of such a form of punishment has always been that this would show the potential 

murderers their fate, thereby recoiling from it. However, the author believes these arguments are not 

sufficient grounds to support capital punishment still. It is mainly because the author does not 

consider the grounds mentioned above to be adequate for two reasons. First, there is no concrete 

proof that the death penalty has actually ever made a murderer think and recoil after making up his 

                                                
192Supra note 9. 
193Deeptiman Tiwary, NCRB data, 2016: Huge spike in rape of children, up by 82% from 2015, UP, MP worst states, 

TN new entrant, THE INDIAN EXPRESS (Dec. 1, 2017, 04:26 AM), https://indianexpress.com/article/explained/ncrb-data-

2016-huge-spike-in-rape-of-children-up-by-82-from-2015-up-mp-worst-states-tamil-nadu-new-entrant. 
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mind regarding committing the crime 194 . Instead, it has a fascinating impact on thousands of 

criminals. Second, the exemplary value is hardly believed in.195The author feels the death penalty 

has a more repulsive factor engraved in it. And the consequences of it are unforeseeable. What is 

questionable is, if it at all had to impact people, then why aren't any of the executions subjected to 

the benefit of publicity? 

Most of them happen only in front of a few specialists. Without this possible aspect, there should 

not be any talk of exemplary value. The penalty should be genuinely frightening; only then can it be 

exemplary. Thereby the author believes these penalties to be mere hearsay. Thereby, we cannot 

expect a criminal mind to abide by this sanction as this sanction is very vague in nature. Going by 

Koestler's conviction, the death penalty indeed "besmirches our society, and its upholders cannot 

reasonably defend it." 196 "Deterrent theories of sentencing are predicated on the rationality of 

offenders, i.e., they presume that the fear of possible death will deter a would-be offender from 

committing a serious crime."197However, this is entirely fallacious when it comes to any practical 

situation. The I.P.C. has already laid down the death penalty as the maximum punishment for 

murder198 and the sentence for repeat rape offenders199. Therefore, this addition of the death penalty 

now in this Act would incentivize the perpetrators to rape and murder their victim. By doing this, 

they are eliminating the most important witness and that too not at any "additional cost." Hence the 

deterrent factor is hardly playing a role here. The 2016 NCRB's report says that 94.6% of cases 

include acquaintance rape, i.e., where the offender is known to the victim.200 As a result of this, the 

majority of rape cases get unreported. And this introduction of the death penalty will increase this 

trend all the more. Victims will be more hesitant as this fear of such a consequence will pressurize 

them and their families to maintain silence. The studies conducted by the Centre for Child and Law 

(National Law School of India University) in five States found that most child survivors turned 

hostile during a trial when the abuser was someone they knew, thereby lowering down conviction 

                                                
194DANIEL S. NAGIN & JOHN V. PEPPERS, DETERRENCE AND THE DEATH PENALTY 27-28 (National Research Council of 

the National Academies, 1st ed. 2012).  
195Id. 
196ALBERT CAMUS, RESISTANCE, REBELLION, AND DEATH 116-117, (2nd ed., 1995). 
197Id. at 224. 
198 Section 303, the Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860. 
199Section 376E, the Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860. 
200 PTI, in 94.6 percent cases of rape, accused known the victim: NCRB, The Economic Times (Dec. 04, 2017, 04:37 

PM), https://m.economictimes.com/news/politics-and-nation/in-94-6-percent-cases-of-rape-accused-known-the-

victim-ncrb/amp_articleshow/61915418.cms. 
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rates.201Quite a few favor the death penalty as they believe it is a retributive theory of sentencing. 

However, in the case of Kennedy v Louisiana202, the majority opinion was also against the death 

penalty. Justice Kennedy observed that "It is the last of this retribution that most often can 

contradict the laws' ends…. When the law punishes by death, it risks its descent into brutality 

transgressing the constitutional commitment to decency and restraint". This opinion helps us 

understand why the retributive theory cannot be used as a valid ground to justify the death penalty. 

'Gender-Specific' is another criticizing matter of the CLA Act, 2018. The amendment made by the 

Actin the subject matter of I.P.C., Cr.P.C. and Evidence Act203 seems to be very biased towards the 

female victims than the male victims. 

The amendment of section 173 (1A)204of the Cr.P.C. under section 14205 of the CLA Act, 2018 

substitutes the phrase, "investigation concerning the rape of a child may be completed within three 

months"206 with the sentence, "an offence under Section 376, 376A, 376AB, 376B, 376C, 376D, and 

376DA, Section 376 DB of the Indian Penal Code should be completed within two 

months."207Although POCSO is explicit 'Gender-neutral,' however the new phrasing comprises 

Section 376208, 376A209, 376AB210, 376B211, 376C212, 376D213, and 376DA214, Section 376 DB215 of 

the I.P.C.to be ultimately in-favor of the female rape victims. The sections cited in the above phrase 

talks about the female victims of rape and not of any male victim. The CLA Act 2013 216 

specifically introduced Section 173 (1A)217 as the phrasing of the section has mentioned the word 

"child" to justify POCSO Act's objective to be gender-neutral. But the amendment specifically 

made the investigation of only female rape victims to be completed within two months, and in the 

case of male victims, the law remains silent. 

                                                
201CENTRE FOR CHILD AND THE LAW NLSIU, IMPLEMENTATION OF THE POCSO ACT 2012 BY SPECIAL COURTS: 

CHALLENGES AND ISSUES 75-76 (1st ed. 2018). 
202 Kennedy v. Louisiana, 554 U.S. 407, 543 (2008). 
203The Indian Evidence Act, 1872, No. 1, Acts of Parliament, 1872. 
204Section 173 (1A), the Code of Criminal Procedure, 1973, No. 2, Acts of Parliament, 1974. 
205Section 14, the Criminal Amendment Act, 2018, No. 22, Acts of Parliament, 2018 (India). 
206Supra note 22. 
207Id. 
208Section 376, the Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860. 
209Section 376A, the Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860. 
210Section 376AB, the Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860. 
211Section 376B, the Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860. 
212Section 376C, the Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860. 
213Section 376D, the Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860. 
214Section 376DA, the Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860. 
215Section 376DB, the Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860. 
216The Criminal Law (Amendment) Act, 2013, No. 13, Acts of Parliament, 2013. 
217Supra note 22. 
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Further Section 25218 of the CLA Act, 2018states that "In Section 42 of Protection of Children from 

Sexual Offenses Act, 2012, for the figures and letters," 376A, 376C, 376D", the figures and letters, 

"376A, 376AB, 376B, 376C, 376D, 376DA, 376DB", shall be substituted." 

Before this amendment, Section 42219 of POCSO Act, 2012 was read as "Where an act or omission 

constitutes an offense punishable under this Act and also under sections 166A, 354A, 354B, 354C, 

354D, 370, 370A, 375, 376, 376A, 376C, 376D, 376E or section 509 of the Indian Penal Code, 

then, notwithstanding anything contained in any law for the time being in force, the offender found 

guilty of such offense shall be liable to punishment under this Act or the Indian Penal Code as 

provides for punishment which is greater in degree. "Therefore, section 42220  used to provide 

punishments that offer a higher degree of punishment for the offense, which is punishable under 

both I.P.C. and POCSO Act 2012. This provision provided an equal penalty to all offenders of 

section 42221, although male rape victims were not considered an unlawful act in terms of I.P.C. The 

punishment provided by I.P.C. and POCSO Act wrongdoers was essential of similar nature. But 

post amendment, the punishments awarded has been completely gender-specific. After the 

modification, the death penalty is now awarded to the offenders of female-child rape who are less 

than 12 years of age under I.P.C. As a result, the death penalty punishments can only be awarded to 

the wrongdoers against the female victims under I.P.C. For the male victims, the sentence is 

anything less than the death penalty under the POCSO Act. According to the author, the Court post 

amendment started to provide judgments in terms of punishments based on the gender of the 

victims, which are entirely contradicting Article 14222 of the Indian Constitution. 

In an ongoing report, it was discovered that out of 222 Indian men being overviewed, 16.1% had 

been forced into engaging in sexual relations. 223  Statistically, the numbers of male rape are 

relatively more than the general presumption about its prevalence. The Centers for Disease Control 

and Prevention (CDC) in India found that 1 in 17 men reported were being forced to penetrate at 

some point in their lives and among these rape victims, around 86.5 percent reported that the 

perpetrators were male.224However, male rapes are not surveyed in such a comprehensive manner 

                                                
218Section 25, the Criminal Amendment Act, 2018, No. 22, Acts of Parliament, 2018 (India). 
219 Section 42, the Protection of Children from Sexual Offences Act, 2012, No. 32, Acts of Parliament, 2012. 
220Id. 
221Id. 
222INDIA CONST. art. 14. 
223 Philip N.S.Rumney, In Defence of Gender Neutrality within Rape,6 SJSJ 481, 490-492 (2007). 
224 Sexual Violence is Preventable, CDC U.S. DEPARTMENT OF HUMAN & 

HUMANSERVICES, https://www.cdc.gov/injury/features/sexual-violence/index.html. 
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as female rapes are done. Male rapes are less reported than female rapes. In India, female on male 

rapes are not recognized or defined under the present legal situation. A large number of objections 

were taken up by different groups of women when the CLA Act 2013 was passed and was gender-

neutral in terms of the offense under rape and sexual harassment, which led to the substitution of 

the word "sexual assault" to "rape". 

Under the new rape laws of 2018, the penetration of the penis is not considered as an essential 

factor in convicting anyone for the offense of rape. So, women can also rape a man. These can be 

extracted from these new provisions.225 Under the customary usage of the term "penile-vaginal 

penetration," it was believed that women could not rape a man as the arousal of the penis was 

considered a sign of consent. But in some research studies, it was found that arousal of the penis 

doesn't necessarily mean "consent." In the experimental study, it was found that all the 11 men had 

their penis erected, and some had ejaculation also, even when they went through several kinds of 

sexual humiliation by women. The research also says that the arousal of the penis can even take 

place on getting fear of having castration and anxiety226. The previous case study's conclusion was 

again supported by Levin and van Berlo's remark in the year 2003, which states that "the induction 

of arousal and orgasm does not indicate that the subjects consented to the stimulation. A 

perpetrator's Defence built upon the fact that evidence of genital arousal or orgasm proves consent 

has no intrinsic validity and should be disregarded." 

The case of Tarkeshwar Sahu v. State of Bihar227 states that "rape will establish even if there is just 

a slight penile-vaginal penetration" for which arousal of the penis is not a necessary criterion. 

Hence, the author believes that male arousal does not necessarily mean consent, and arousal of the 

penis is also not a necessary criterion to constitute rape. These can be construed together to cut out 

the myth and say that women can rape, and for that, the male rape victims should also be protected, 

which is only possible only if the criminal law is gender-neutral. Male victims of rape are also 

affected in terms of both mentally and physically. They are over sensitive as it is related to the loss 

of personal dignity and the trust and belief in their masculinity. Similar to women, the post-trauma 

for the men are for a relatively long period. It swings from sexual dysfunction or any disorder 

leading to no sexual intercourse with a preferred female partner to even suicide, as observed by 

                                                
225F. Agnes, Law, Ideology and Female Sexuality: Gender Neutrality in Rape Law, 37 (9)ECON.POLITICALWKLY. 844, 

846 (2002). 
226 P.M. Sarrel& W.H. Masters, Sexual molestation of men by women, 11 ARCH SEX BEHAV 117, 117 (1982).  
227TarkeshwarSahu v. State of Bihar, (2006) 8 S.C.C. 560 (India). 



 

 JOURNAL OF LAW AND ETHICS Vol. I 

                                                               March 2021 

DEPARTMENT OF LAW, PRESTIGE INSTITUTE OF MANAGEMENT AND RESEARCH, INDORE  

         An Autonomous Institute established in 1994, Accredited Twice with Grade ‘A’ NAAC (UGC)           

P a g e  | 72 

Masters (1986) research.228 In another case study, it was observed that the post-trauma of the male 

rape victims also include the widespread of various problems like frequent headache, no sleep, 

chronic pain, emotional shock, embarrassment, shame, guilt, fear. 229  Gender-neutral laws are 

needed to protect the male rape victims similar to women, as the trauma faced by both men and 

women is quite similar in nature. To safeguard women's interests only and not consider male rape 

victims' problems doesn't stand the test of Article 14230 of the Indian Constitution. 

It has been seen that generally, countries with gender-neutral rape laws have the lowest rate of rape 

in the world.231 It is to be believed because; such laws put a central position to consent because if 

there is something familiar across the rape of all genders, it is the lack of consent. Through this, the 

law discourse away from the only focused aspect: the consequences and honour to violation and 

disregard for bodily integrity. The CLA Act 2018seems to protect every child, both female and 

male. However, when a male child becomes an adult, it is as if this Act robs them of their rights. 

VII. Reduction in Time Period for the Investigation 

The CLA Act 2018 reduces the period to investigate from three months to two months and even 

says that all appeals in rape cases must be disposed of within six months. The purpose behind this 

was to deliver justice speedily. However, such solutions might become very hasty in practical 

situations. Such hasty measures to meet the said deadline can hamper the quality of the 

investigation. We need to keep in mind that the infrastructure as far as the judiciary and 

investigative offices are concerned is not very useful; hence, the author believes this time reduction 

aspect is baseless without improving the base structure. In addition to this, the low-quality level of 

investigation can even affect the rights of the accused. All the citizens who have been punished 

under the I.P.C. are "entitled to be treated fairly, reasonably and equally." No matter how grave the 

offense is for which the accused has been convicted, he still has a fair trial right. This has been 

included under Article 21 232  of the Constitution. In the words of the Supreme Court in H.N. 

                                                
228William H. Masters, Sexual dysfunction as an aftermath of sexual assault of men by women, 12 (1) Sex & Marital 

Therapy 35, 40-42 (1986). 
2292010 National Intimate Partner and Sexual Violence Survey Summary Report,CDCU.S. DEPARTMENT OF HUMAN & 

HUMAN SERVICES (Sept. 15, 2018, 10:04 A.M.), https://www.cdc.gov/mmwr/pdf/ss/ss6308.pdf. 
230Supra note 40. 
231 Antra Bhargava, why rape laws must be made gender neutral in India, DNAINDIA(Sept. 22, 2015, 07:25 AM), 

https://www.dnaindia.com/analysis/standpoint-why-rape-laws-must-be-made-gender-neutral-in-india-2127218. 
232INDIA CONST. art. 21. 
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Rishbud v State of Delhi233, "Investigation is an art of unearthing the truth for successful detection 

and prosecution. “To achieve its real objective, it must fulfil each step, starting from proceeding on 

the spot to filing a charge sheet. Records show that the police investigation standard in India has 

been low for quite some time now. According to the latest available data, 30% of all cases filed in 

2016 were pending for investigation by the end of the year.234 By starting from the Punjab Police 

Commission to The West Bengal Police Commission, they have all reported the deterioration in the 

investigation standard.235 They reported about the down-ward trend and stated that with years it is 

going down all the more. Hence under such situations, this aspect of time reduction serves no 

purpose whatsoever. Section 167236 of the Cr.P.C. provides for a period of 90 days, within which if 

no charge-sheet is submitted, and then the accused can be released. There are already many 

criticisms regarding the fact that 90 days is still not enough to comprehensively investigate a case.  

This can even result in accused involved in grave crimes being enlarged on bail. It would be 

desirable if the law is amended to provide another 90 days to the investigating agencies in case of 

grave crimes if, on the report of the investigating officer, the court is satisfied that there are 

sufficient reasons for not filing the charge sheet within the initial period of 90 days. If 90 days is 

also not enough, then compared to that two months it will hardly qualify to be a sufficient period to 

investigate a crime as grave as child rape. 

The CLA Ordinance provides for the death penalty only when a girl below 12 years of age is raped; 

however, when a girl above that age is raped, the maximum punishment is life imprisonment. This 

age breaks up provided by the Ordinance is too arbitrary. Change in the quantum of the sentence 

concerning this age break up has no logical backing. The author believes that there is still no 

evidence provided by the government to choose 12,16, and 18 as those ages, according to which 

these punishments can change. In addition to this, the aspect of maturity cannot be linked to age. A 

12-year-old girl can have more maturity and a sense of consent than expected of her age; similarly, 

a 16-year-old can have less maturity level. So clearly, the changes in awarding of punishment 

concerning age are not justified. 

                                                
233 H.N. Rishbud v. State of Delhi, A.I.R 1955 S.C. 196. 
234Status of Policing in India Report 2018,CENTRE FOR THE STUDY DEVELOPING SOCIETIES (CSDS)(May 09, 2018), 

https://www.lokniti.org/media/upload_files/Report%20Police%20Survey.pdf. 
235SriharshaDevulapalli& Vishnu Padmanabhan, India’s Police force among the world’s weakest, LIVE MINT(June 19, 

2019), https://www.livemint.com/news/india/india-s-police-force-among-the-world-s-weakest/amp-

1560925355383.html. 
236Section 167, the Code of Criminal Procedure, 1973, No. 2, Acts of Parliament, 1974. 
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IX. Conclusion 

The CLA Act 2018 was promulgated without any parliamentary deliberation. There was no 

elaborate discussion about the inclusion of the death penalty into this Act. Whether this form of 

punishment would serve a purpose in reducing crime or not wasn’t deliberated upon either. This 

was totally in contrast to a situation which had arisen in the year 2012. There was a proper debate, 

an appropriate set of experts who engaged in extensive consultations. They had elaborate 

discussions about India's human rights obligations and the global trend regarding capital 

punishment. As already mentioned earlier, The CLA Ordinance is nothing more than an 

appeasement trick. It hardly serves any severe purpose of preventing a crime as grave as rape. The 

author believes this Act was just another short-term fix done solely to get more publicity. However, 

India's needs are not such headline-grabbing laws but laws that aim to provide a long-term solution. 

These solutions should even include reforming the whole judicial and investigative process and 

trying and bringing about changes in social norms that are mostly the root cause of the existing rape 

culture. Despite so many measures being taken, women still do not feel safe in India. There is a 

constant fear embedded in their lives. This shows that every action taken to control the situation has 

not been fruitful, and it has just remained like any other legislation on paper.  One way to judge the 

state of a nation is to study the status of its women. It is the social status of women, which helps 

determine the social and cultural spirit of that nation. Therefore, in this era of globalization, India 

must make sure that all its women are safe and are protected from all forms of violence. 

 

*********** 
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STATE OF GUJARAT V. MANSUKH BHAIKANJI BHAI SHAH: APEX 

COURT ON ZERO TOLERANCE TOWARDS CORRUPTION 
 

Ms. Diksha Dadu 

Student, Amity Law School, Noida 

 

 

“Corruption is a malignant magnification of a malady menacing the morality of men”, quoted 

Hon'ble Mr. Justice N.V. Ramana in State of Gujarat v. Mansukh Bhai Kanji Bhai Shah. This 

judgment is an outré example of zero tolerance towards corruption which should be the top-notch 

priority for ensuring system-based, policy-driven, and transparent responsive governance. The 

infamous case of State of Gujarat v. Mansukh Bhai Kanji Bhai Shah frowns upon the frivolous 

activities of a public servant who commits an atrocious act of corruption concerning education and 

it’s Holy Grail. The question for consideration in the instant case is whether the term ‘any 

university’ in the broader spectrum to curb corruption in the educational institutions. 237 The 

legislature in its wisdom referred to the word any university which mandates the university referred 

to and controlled by its statutory mechanism238 and subsequently the deemed to be university also to 

be covered.239 This case commentary is important to understand the basic and complex nuances of 

the law and how the Court deals with corruption in such educational institutions. 

Keywords: Educational Institutions, Corruption, Deemed University, Public Servants and Public 

duty. 

 

State Of Gujarat v. Mansukh Bhaikanji Bhai Shah, Criminal Appeal no. 989 of 2018, decided on 

27-04-2020, by Hon'ble Mr. Justice N.V. Ramana, Hon'ble Mr. Justice Sanjay Kishan Kaul, 

Hon'ble Mr. Justice B.R. Gavai). 

I. Facts of the Case 

                                                
237Section 2(c)(xi) of the Prevention of Corruption Act, 1988, No. 49, Acts of Parliament, 1988. 
238Section 2(f) of the Prevention of Corruption Act, 1988, No. 49, Acts of Parliament, 1988. 
239Section 3 of the University Grants Commission Act, 1956, No. 3, Acts of Parliament, 1956. 
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An FIR was lodged against the four accused persons expounding with allegations that the daughter 

of the complainant was admitted in the college named ‘Suman deep Vidyapeeth’ in the year 2012 

for the MBBS course. Further, in 2017 prior to the filing of the final examination form, the daughter 

of the complainant was asked to pay 25 lakhs rupees to sit for the examination. In lieu of the same, 

a cheque was deposited with the accused respondent herein as the receiving party for the money so 

deposited. Thereafter, the complaint was filed. After lodging the FIR and committing the case to the 

Court, a charge sheet was filed against various accused of the offense under Sections 7, 8, 10 and 

13(1)(C), 13(2) of the Prevention of Corruption Act, 1988240(PC Act) read with Section 108 of 

Indian Penal Code, 1860241 (IPC). Thereafter, the respondent was discharged under Section 227 of 

Code of Criminal Procedure, 1973242 (Cr.P.C.) by the order of the High Court of Gujarat and thus 

this appeal lies. 

II. Issues Raised  

 

The two main issues which were raised in the aforesaid appeal was:  

1. Whether the respondent trustee is a ‘public servant’as per Section 2(c) of the PC Act?  

2. Whether the accused respondent can be discharged under Section 227of Cr.P.C.?  

III. Issues Raised 

 

1. Whether the respondent trustee is a ‘public servant’ covered under Section 2(c) of the 

PC Act?  

The desideratum to describe the meaning of public servant elated here because the word  

'university' under section 2(c) was not clearly explained by the legislative authority and the 

question of whether the word ‘university’ also includes ‘deemed to be university’. 

Therefore, this sub-issue is also essential to understand the issue with respect to covering 

public servants under the Act. The Hon’ble Court considered the definition of a public 

servant which is in accordance with Section 2(c) of the Act. According to this section, the 

term ‘public servant’ essentially means “any person who is a Vice-Chancellor, any member 

of any governing body, professor, reader, lecturer, any other teacher or employee of any 

university, by whatever designation, is said to be a public servant.” Further, the definition 

                                                
240 The Prevention of Corruption Act, 1988, No. 49, Acts of Parliament, 1988. 
241 The Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860. 
242 The Code of Criminal Procedure, 1973, No. 2, Acts of Parliament, 1973. 
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inter aliacovers any person whose services have been availed by a university or any other 

public authority in connection with the holding or conducting examinations thereof.  

I. In this regard, the PC Act was formulated to bring about transparency and honesty in 

public life as indicated by its objectives and reasons. Furthermore, the intent of the 

PC Act is to eliminate corruption at different levels, either in public services, 

corporate aspects, or in government services. The Act is a social law and its 

provisions must be constructed liberally to advance the aim of the Act.243 However, 

it can be said that the purpose of the Act is to prevent corruption among public 

servants and to prevent the exploitation of honest among them. The PC Act is also a 

welfare statute which is thus not to be viewed in a derogatory way but should be 

given a wider definition.  

II. For any criminal law, the cardinal rule of interpretation is to apply the same strictly, 

unless there are any constitutional issues involved and in cases of confusion the 

advantage of the same will be in favor of the accused. Having said that, we must 

make it clear that strict interpretation does not automatically imply literal 

interpretation in all situations, but rather the interpretation will involve the true 

importation of the terms in their normal context.244 Therefore, the duty of the Court 

is to analyze when any anti-corruption law is being interpreted, then it should be 

worked out in such a manner so that it helps in fighting against corruption. Thus, 

when there are two different situations, the Court has to accept the one that seeks to 

eradicate corruption against the other which seeks to perpetuate it.245 

III. In the instant case, the Hon’ble Court has emphasized this particular principle and 

the contention relates to whether ‘deemed to be university’ would be included within 

the ambit of the PC Act. In this regard, the enactment of the PC Act was meant to 

curb the social evils of society. There is no dispute that the education sector which is 

a vital service sector in the country has seen various scandals. In this context, we 

have to interpret the meaning of the university under section 2(c) of the PC Act. 

Further, the purpose of the PC Act was to shift the focus from those. Therefore, it 

                                                
243 State of M.P. v. M.V. Narasimhan, (1975) 2 S.C.C. 377: 1975 S.C.C. (Cri) 589.  
244 Commissioner of Customs (Import), Mumbai v. Dilip Kumar & Company, (2018) 9 S.C.C. 1.  
245 Subramanian Swamy v. Manmohan Singh, (2012) 3 S.C.C. 64. 
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won't be wrong in saying that a deemed university’s performance is any less or any 

different public duty, than those performed by universities implications.  

IV. Further, the word “University’s etymologically derived from the Latin, universitas 

magistrorum et scholarium, which means ‘community of teachers and scholars”. 

Black’s Law Dictionary defines ‘University’ as “An institution of higher learning, 

consisting of an assemblage of colleges united under one corporate organization 

and government, affording instruction in the arts and sciences and the learned 

professions and conferring degrees.”246 

V. Further, it has been defined as follows: 

“Universities: Bodies politic and corporate have "been known to exist as Far back 

at last as the time of Cicero, and Gaius traces them even to the laws of Solon of 

Athens, who lived some 500 years before... And from time immemorial, as at the 

present day, this privilege of being a corporation or artificial body of individuals, 

with the power of holding their property, rights, and immunities in common as a 

legally organized body and of transmitting the same in such body by an artificial 

succession different from the natural succession of the property of individuals has 

been considered a franchise which could not be lawfully assumed by any associated 

body without a special authority for that purpose from the government or sovereign 

power."247 

VI. Under the University Grants Commission Act,1956 248 (UGC Act) University is 

defined and recognized under Section 2(f) in the following manner:  

“University means a University established or incorporated by or under a Central 

Act, a Provincial Act or a State Act, and includes any such institution as may, in 

consultation with the University concerned, be recognized by the Commission in 

accordance with the regulations made in this behalf under this Act.” 

                                                
246Com. v. Banks, 198 Pa. 397. 48 Atl. 277. 
247Permanent Edn. (West PublishingCompany). 
248The University Grants Commission Act, 1956, No. 3, Acts of Parliament, 1956. 



 

 JOURNAL OF LAW AND ETHICS Vol. I 

                                                               March 2021 

DEPARTMENT OF LAW, PRESTIGE INSTITUTE OF MANAGEMENT AND RESEARCH, INDORE  

         An Autonomous Institute established in 1994, Accredited Twice with Grade ‘A’ NAAC (UGC)           

P a g e  | 79 

VII. The issue of whether the trustee of the deemed university is a public servant or not 

can be understood while reading the recent Hon’ble Supreme Court judgment CBI v 

Ramesh Gelli.249In this case, the question was that whether the chairman, director, 

and officers of a private bank can be classified as a public servant for prosecution 

under the PC Act. The Court held that the act was introduced to widen the scope of 

the definition of the public servant. Thus, any person who holds an office by virtue 

of which he is authorized or required to perform any public duty is a public 

servant.250 Whereas public duty under PC Act simply means any duty discharged in 

which state, the public, or community at large has any interest is called a public duty.  

VIII. The facts of the instant case clearly depict that the respondent allegedly was 

collecting a certain extra amount over the prescribed fee on the pretext of allowing 

the students to fill up their examination forms. Therefore, paying the respondent the 

alleged amount was a condition precedent before filling up the forms, to appear for 

the examination. Therefore, a prima facie suspicion is made out that the respondent 

was rendering his service by dealing with the students and the examination aspect of 

the University.  

 

2. Whether the accused respondent can be discharged under Section 227 of Cr.P.C.? 

Firstly, Section 227 of CrPC deals with discharge upon consideration of the record of the 

case and the documents submitted therewith, and after hearing the submissions of the 

accused and the prosecution on this behalf, the Judge will consider that there is no sufficient 

ground for proceeding against the accused and then the accused shall be discharged and 

must record his reasons for doing so. Therefore, while interpreting and acting upon this 

particular question of law, the Hon’ble Supreme Court observed that the instant case in hand 

is not an appropriate one to have exercised the power under Section 227 to discharge the 

accused respondent herein, having regards to the facts and circumstances of the case. The 

Court highlighted and gave greater importance to the crux of the case relating to the 

                                                
249CBI v. Ramesh Gelli, (2016) 3 S.C.C. 788. 
250Id. 
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circumstantial basis giving scope to the doctrine that ‘each and every case is unique and 

different and the facts and circumstances thereof’.  

 

IV. Personal Opinion 

Considering the scope and legislative intent behind the enactment of the PC Act, the present 

judgment has been passed correctly without any doubts. As in India, there are 12,206 Universities 

under Section 2(f) and 12B of the UGC Act, as of 31.07.2019. While there are about 124 deemed 

universities across India, as of 23.06.2008 and the education sector in India has seen a general rise. 

Further, the education sector is a pivotal service sector in the country and has seen various scandals 

over the years. A prospective scope of the PC Act was a must and a necessity at this juncture of 

time to protect the most sacred and valuable institute of all the time from such high levels of 

corruption. Thus, considering deemed to be university into the Term University of the PC Act is a 

great step forward taken by the Indian judiciary. Therefore, widening the scope of the public servant 

by shifting the focus to the duty delivery by any officer that is of public nature and can be seen as a 

public servant under the PC Act is a great step forward. 

 

 

 

********* 
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Describing a woman’s position in society Manu writes, “Her father protects her in childhood, her 

husband protects her in youth and her sons protect her in old age; a woman is never fit for 

independence.” Based on the teachings of these religious texts, in ancient times, women were never 

considered equal to men. The ancient Hindu society rather treated women like Shudras (lowest 

Varna) and untouchables. With the development of the concept of private property, women started 

to be considered as the private property of their husbands and were not allowed to hold property. 

But the Smritikars allowed women to have absolute rights over their Stridhana. Stridhana, broadly 

speaking consisted of the gifts they received during the marriage from relatives and strangers. 

Women, being considered owners of their Stridhana had absolute rights over it, regarding its 

alienation, enjoyment, etc., and after them, it devolved upon their heirs. The concept of Stridhana, 

later on, was given various interpretations, out of which, Woman’s Estate developed through 

judicial pronouncements. The women were considered limited owners of the Woman’s Estate. They 

had the right to enjoy the property, but they could not alienate it and after their death, it devolved 

upon the heirs of the last full owner. Stridhana also took the form of dowry and it became a status 

symbol. These interpretations gave rise to numerous crimes against women like sati, female 

foeticide and infanticide, dowry deaths, etc. The concept of Stridhana and Woman’s Estate was 

abolished by the Hindu Succession Act, 1956. The paper along with discussing the concept of 

Stridhana, its conversion into Woman’s Estate and dowry, and the crimes emerging out of it, also 

discusses the effect of Section 14 of Hindu Succession Act, 1956 on Stridhana. 

Keywords: Dowry, Succession, Mitakshara, Limited ownership. 

 

 

I. Introduction  

At the beginning of the Smriti period, the inability of women to hold property was the general rule 

but the patriarchal society provided with an exception- Stridhana, literally means ‘Women’s 

Property or fortune’. A woman had absolute power over her Stridhana, she could enjoy the property 
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as she wished and could even alienate it at her will and pleasure, her husband having no right over 

it. But the Smritikars differed in their interpretation of Stridhana, and hence its scope remained 

undefined. Manu classified Stridhana into six kinds, that is, Adhyagni or gifts before the nuptial 

fire; Adhyavahanika or gifts presented at the bridal procession; Pritidatta or gifts made in token of 

affection; gifts by a brother; gifts by father and gifts by the mother. Vishnu mentioned some more 

categories of property as Stridhana, namely, Adhivedanika or gifts given by the husband to his wife 

at the time when he took another wife as a kind of Solatium for her wounded feelings; Sulka or her 

perquisites and Anavadeyaka or post nuptial gifts from her kin in her father’s house or her 

husband’s house. Devala added her substance, that is, allowance for her maintenance, her 

ornaments and her gains in the list of Stridhana. Katyayana expressly excluded the property 

acquired by a woman by mechanical arts and gifts received by her from strangers from the category 

of Stridhana. Yajnavalkya used the word Adya or ‘the like’ at the end of his text and, thereby, 

enlarged the ambit of Stridhana.251Due to the differences in the ancient texts with regards to what 

constituted Stridhana, the succession rule could not be developed clearly. The emergence of 

different schools of Hindu Law brought a change. 

 

II. Stridhana Connotation According to Various Schools of Hindu Law 

The Mitakshara School of Hindu law consisted of four sub-schools, Bombay, Madras, Benares, and 

Mithila, and was followed throughout India except for eastern India where Dayabhaga School was 

prominent. According to Mitakshara School, Stridhana could be divided into nine categories, as- 

gifts and bequests from relations; gifts and bequests from strangers; property acquired by self-

exertion and mechanical arts; property purchased with Stridhana; property acquired by 

compromise; property obtained by adverse possession; property obtained in lieu of maintenance; 

property obtained by inheritance; and share obtained by partition.252 

Though the first seven categories were recognized and established as Stridhana, there was a 

controversy regarding the last two types. The Privy Council in Bhugwandeen v. Myna Baee253 and 

                                                
251 Prakash Chand Jain, Women's Property Rights under Traditional Hindu Law and the Hindu Succession Act, 1956: 

Some Observations, 45 JILI 509, 516 (2003).  
252Paras Diwan, Modern Hindu Law Codified and Uncodified 346-347 (Allahabad Law Agency, 10th ed. 

1995). 
253 Bhugwandeen v. Myna Baee, (1867) 11 M.I.A. 487 (India). 
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Debi Mangal Prasad v. Mahadeo Prasad254 held that property obtained by inheritance and by 

partition did not constitute Stridhana respectively. Not agreeing with the decision of the Privy 

Council, the Bombay school divided the property obtained through inheritance into three groups- 

(a) property inherited by a woman from a female, (b) property inherited by a woman from a male 

who belonged to her father’s joint family, and (c) property inherited by a woman from a male, 

belonging to her husband’s joint family. In Bombay school, the first two categories were recognised 

as Stridhana, while the third one was not.255Rejecting the definition given by Mitakshara School, 

Dayabhaga School regarded all gifts from relations except a gift of immovable property by the 

husband, and all gifts from strangers if made before the nuptial fire as Stridhana. And the following 

properties were excluded from its ambit- property obtained through inheritance, property obtained 

on the partition, gifts from strangers that were not made before the nuptial fire, and property 

acquired by her through mechanical arts. 

 

III. Right of a Woman over Stridhana 

A Hindu woman had absolute right over her Stridhana, before marriage and even when she became 

a widow. She could dispose of through testamentary document or inter vivos at her own will, there 

was no bar on her except her minority, in which case she could transfer only through her guardian 

and could not make a will. During her coverture, the right of a woman over Stridhana depended 

upon the character of the property. The property was divided into two categories- Saudayika, 

consisting of gifts from relatives, and Asaudayika consisting of everything other than gifts from 

relatives. A woman had absolute right over her Saudayika property, without any control of her 

husband. Her husband could utilise the property only in times of distress such as, famine, 

imprisonment or illness, which he had to return her when the times got better. 

The Supreme Court while explaining the position of Stridhana laid down in the case of Prativa 

Rani v. Suraj Kumar256 that, “The position of Stridhana of a Hindu married woman's property 

during coverture is absolutely clear and unambiguous; she is the absolute owner of such property 

and can deal with it in any manner she likes. She may spend the whole of it or give it away at her 

pleasure by gift or will without any reference to her husband. The entrustment to the husband of the 

                                                
254 Debi Mangal Prasad v. Mahadeo Prasad, (1912) I.L.R. 34 All 234. 
255 Kaseerbai v. Hunsraj, (1906) 30 Bom. 431. 
256 Prativa Rani v. Suraj Kumar, (1985) S.C.R. 628. 
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Stridhana property is just like something which the wife keeps in a bank and can withdraw any 

amount whenever she likes without any hitch or hindrance. Ordinarily, the husband has no right or 

interest in it with the sole exception that in times of extreme distress, as in famine, illness, or the 

like, the husband can utilize it but he is morally bound to restore it or its value when he can do so. 

This right is purely personal to the husband and the property so received by him in marriage cannot 

be proceeded against even in the execution of a decree for debt.”But with regards to Asaudayika 

property, she could not alienate it without the consent of her husband, and he could utilise it even 

when there was no situation of distress, on the death of whom her right over the property became 

absolute. 

 

IV. Succession to Stridhana Property 

Mitakshara School and Dayabhaga School both differ in their rules regarding the devolution of 

Stridhana property. But the order of succession in both is the same in case of a maiden’s property- 

(1) uterine brother; (2) mother; (3) father; (4) father’s heirs, in order of propinquity; (5) kinsmen of 

the deceased herself, i.e., her mother’s heirs in the order of propinquity. Mitakshara School divides 

the Stridhana property of a female into Shulka (gifts given in marriage) and property other than 

Shulka. Shulka devolved in the order of (1) uterine brother; (2) mother; in default of these, it is 

conceived that it passes to (3) father; (4) father’s heirs, that is, his sapindas, samanodakas and 

bandhus. Property other than Shulka passed on in the following order- (i) unmarried daughter; (ii) 

married daughter who is unprovided for; (iii) married daughter who is provided for: (iv) daughter’s 

daughter; (v) daughter’s son; (vi) son; (vii) son’s son. If the woman dies without leaving any issue, 

her Stridhana, if she was married in an approved form, goes to her husband, and, after him, to the 

husband's heirs in order of their succession to him. On failure of the husband's heirs, it goes to her 

blood relations in preference to the government. However, if she was married in an unapproved 

form, it goes to her mother, then to her father, and then to the father's heirs and then to the 

husband's heirs in preference to the government.257 

Dayabhaga School divides Stridhana into four categories for succession- Shulka, i.e., gifts made to 

induce the bride to go to her husband's house; Yautaka, i.e., gifts made at the time of marriage; gifts 

                                                
257 Sir Dinshaw Fardunji Mulla, Mulla Hindu Law, (LexisNexis, 23rd ed. 2018). 
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and bequests from the father made after marriage; and Ayautaka, i.e., gifts and bequests from 

relations made before or after marriage. 

 

 

 

V. Conversion of Stridhana into Woman’s Estate and Dowry 

 

Privy Council’s rejection of treating property inherited by a woman and the property received by 

her through partition as Stridhana led to the emergence of ‘Woman’s Estate’, where Stridhana gave 

a woman absolute ownership over a property, Woman’s Estate merely allowed her limited rights, 

putting restrictions on her right to alienate the property on her Sdeath, and the property rather than 

devolving on her heirs reverted to the heirs of the last full owner, also regarded as reversionary 

heirs. This was established by the Privy Council in the case of Bijoy Gopal Mukherji v. Krishna 

Mahishi Debi258. The concept of Woman’s Estate was further validated by the Hindu Women’s 

Rights to Property Act, 1937, which was passed to determine the share of a widow, widow of a pre-

deceased son, and widow of a pre-deceased son of a pre-deceased son in the separate property of a 

Hindu male who died intestate. The Act, though determined the share of the widow in a property 

providing a sense of security as provided in Section 3(3) of the Act, it merely gave them a limited 

interest. 

Through judicial pronouncements she was allowed full enjoyment of her property while she was 

living, she could enjoy the benefit of the income derived from that property and as clarified in the 

case of Kamavadhani Venkatsubbaiya v. Joysa Narasingappa 259 , she could even alienate that 

income. Till the time she was alive, no one else had any vested interest in that property and she was 

regarded as its legal representative. Hence, she could file suits with regards to the property and 

could also be sued. She was regarded as the manager of the property and was expected to manage it 

just like any other prudent person would do. Though given all these rights she was a mere holder of 

the property, who had to act fairly keeping the lawful owner’s heirs’ interest in mind and hence, 

could not transfer the property through gifts, sale, mortgage, or wills, etc. except in case of legal 

necessity, benefit of the estate, or with consent of the next reversioners. But she could surrender the 

property in favour of the next reversioners. 

                                                
258 Bijoy Gopal Mukherji v. Krishna Mahishi Debi, (1907) 9 BOMLR 602. 
259 Kamavadhani Venkatsubbaiya v. Joysa Narasingappa, (1866) 3 Mad. H.C.R. 116. 
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The Privy Council, while defining the position of a woman laid down in Janki v. Narayansami260, 

“Her right is of the nature of the right of property, her position is that of the owner, her powers in 

that character are, however, limited. So long as she is alive, no one has vested interest in 

succession.” Though Woman’s Estate was abolished by Section 14 of the Hindu Succession Act, 

1956 that changed the position of women from being mere managers to full holders, the concept of 

Stridhana had led to the emergence of another social evil, i.e., dowry. Once given as a gift to the 

bride at her wedding, Stridhana started losing its relevance and rather became a status symbol for 

matrimonial gifts given to the couple. Where Stridhana was given voluntarily, dowry was 

demanded by the family of the groom. There were elements of coercion in it. The dowry was often 

estimated in terms of the qualifications of the groom. E.g. dowry for an educated groom would be 

more than an uneducated one, the caste of the groom also was very relevant and the inability on 

behalf of the bride’s family to pay resulted in breaking the marriage which led to utmost humility 

for the bride and her family.  

For those women, whose parents managed to pay the demanded “Stridhana”, it was no longer her 

property, she had no right over it, and rather her husband’s family decided how to use or misuse it. 

Earlier, Stridhana devolved on her heirs after her death, but on the dowry received by the groom, a 

woman’s heirs had no right. Attempts were often made to explain dowry as the cost of maintenance 

of the woman at her husband’s house, but this theory could not be accepted as women contributed 

their share of the maintenance through the household chores. Attempts were made to stop the 

exploitation of a woman’s family by passing legislation like Dowry Prohibition Act, 1961, but 

unfortunately, this practice continued in the name of ‘Stridhana’ or ‘gifts’. Due to such practices, 

women started to be seen as a financial liability and burden, which gave rise to several criminal 

practices against them. 

 

VI. Stridhana and Socio-Religious Crimes 

The limited right of women over the property and the Stridhana converted in Dowry contributed to 

various crimes towards women. Right of the reversionary heirs was postponed until the widow was 

the limited owner of her husband’s property, and the heirs tried to get rid of her as soon as possible. 

Widows were forced to abandon their jewellery and were allowed to wear only white attire and no 

ornaments. Older women were often left at some religious place to live the rest of their lives and the 

                                                
260 Janki Ammal v. Narayansami Aiyer, (1916) 18 BOMLR 856. 
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younger women were persuaded rather forced to join their husbands in the funeral pyre and honour 

the ritual of Sati, which granted the reversionary heirs the absolute right over the property without 

any delay. Dowry and dowry related crimes were rampant, which led to girls being seen as a burden 

on the family, and that contributed to the practice of female infanticide, to relieve the family of the 

financial liability. And those who didn’t kill girls in their mother’s womb or just after being born 

never cared to provide them with education, as the money was saved for her dowry.  

The inability of women to hold property increased the need for a male heir, and practices like 

bigamy, abandoning the wife unable to give male child, forced sexual intercourse with someone 

else, etc. became common. Hence, Hindu women continued to be tortured for being born a daughter 

who could demand a share of property and family wealth in the name of Stridhana, for being a 

young bride whose Stridhana was considered an insufficient contribution to her husband’s dowry, 

and for being a widow who could demand her husband’s share in the family property and her own 

Stridhana.261 

 

VII. Intersection between Hindu Succession Act, 1956 and Stridhana 

By the enforcement of the Hindu Succession Act, 1956, the concept of Stridhana and Women’s 

Estate was abolished and absolute rights were granted to women, concerning any property acquired 

before or after the commencement of HSA, 1956, as laid down in Section 14 of the Act. The 

Section was retrospective but as observed in the case of Kotturuswami v. Veeravva 262  for the 

application of this act, a woman must have had the possession of that property in any form as 

recognised by law. Where Section 14(1) provided absolute rights to women, Section 14(2) provided 

that restrictions could be imposed in case of a property transferred through gift, will, or any other 

instrument i.e. it retained the power of any person or Court to give women limited estate. The 

question regarding which provision should be applicable when a property is given to a woman for 

her maintenance arose in the case of V. Tulasamma v. Sesha Reddi263, and the Court observed that 

when a property is transferred to a woman for her maintenance, that would be in satisfaction of her 

right to be maintained out of the Joint Family property, which would not be a creation of a right for 

the first time, and hence, Section 14(1) would be applicable, giving her absolute right over that 

                                                
261 Debarati Halder & K. Jaishankar, Property Rights of Hindu Women: A Feminist Review of Succession Laws of 

Ancient, Medieval, and Modern India, 24 J.L. & RELIG. 663, 673 (2008). 
262 Gummalapura Taggina Matada Kotturuswami v. Setra Veeravva, A.I.R. 1959 S.C. 577. 
263 V. Tulasamma v. Sesha Reddi, A.I.R. 1977 S.C. 1944. 
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property. Therefore, Section 14(2) would be applicable where a limited interest is created for the 

first time. 

In the case of Santhosh v. Saraswathibai264 it was held that Section 14(1), not only takes within its 

ambit a land which was not only in possession of the female Hindu but also covers the land over 

which she has the right to possess.265 The objective of this Section was discussed by the Supreme 

Court in the case of Eramma v. Veeruppana 266 , by saying, “The object of this Section is to 

extinguish the estate called “limited estate’ or ‘widow’s estate’ in Hindu Law and to make a Hindu 

woman, who under the old law would have been only a limited owner, a full owner of the property 

with all the powers of disposition and to make the estate heritable by her heirs and not revertible to 

the heirs of the last male holder. It does not in any way confer a title on the female Hindu where she 

did not possess any vestige or title.” 

The intent of Section 14 was thus to enlarge the proprietary right of women and take a step towards 

equality. Though, a positive step from a limited estate to a modernised Stridhana received a wide 

array of criticisms. The Legislature while enacting this Section failed to adjudge the social 

circumstances of India. It failed to distinguish between merely having a legal right and enjoyment 

of that right. In the ancient concept of Stridhana, women enjoyed absolute right over the property; 

their husbands could exercise no control over it and had to return it in case they used it in adverse 

times. Thus, this concept provided security and a safeguard to women. But the present concept of 

absolute ownership took away that safeguard, as in the patriarchal society of India, even though 

women hold property legally, they do not exercise control over it, all the decision regarding its 

alienation, devolution through testamentary documents, utilization of income arising out of it are 

taken by the ‘men of the house’ and they are no more obligated to return the property of women. 

Hence, the women neither have the safeguard anymore nor do they enjoy control over the property.  

The Section thus served only a limited purpose. Moreover, where the Section gives women an 

absolute right over the property inherited by her through the partition, Section 23 curbed her right to 

demand partition of a dwelling house. Women were not made coparceners until 2005, and hence, 

did not have any right to inherit joint family property. So, if a woman is not given the right to 

inherit a property, how would her right become absolute over it? 

 

                                                
264 Santhosh v. Saraswathibai, A.I.R. 2008 S.C. 500. 
265 Leepakshi Rajpal and Mayank Vats, Stridhana: A Critical Approach, 7(1) IJRSSH 83, 94 (2017). 
266 Eramma v. Veeruppana, A.I.R. 1966 S.C. 1879. 
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VIII. Conclusion 

The Hindu customs and traditions for long have considered women merely the property of their 

husbands, which has been supported by the Hindu mythological stories of how Yudhishthir lost his 

wife Draupadi in a game of gambling, depicting that the status of woman was nothing more than 

that of possession of her husband like his other ‘valuable’ things. A property cannot own other 

property, justifying why women were never considered worthy of holding property in ancient times. 

Society never considered them equal to men. Women’s contribution towards the household chores 

was always neglected and since it never gave them financial benefit, they were regarded as a burden 

on the family. Their status was always secondary to the ‘earning members of the house’ and their 

exploitation knew no bounds. 

Stridhana, being an exception to the general rule of depriving women of any right to hold property 

was the first step towards the change in the status of women in society. But even though women had 

absolute rights over their Stridhana it cannot be guessed how many women exercised their rights. In 

the present circumstance, where social inequality and exploitative practices have been reduced to a 

considerable amount, even then most women do not enjoy control over the property that belongs to 

them legally. Then during those times when they didn’t have any personal autonomy, not many 

women would have enjoyed the decision-making power. Though various legislations have been 

passed with the intent to achieve equality, discrimination against women has not been eradicated, as 

the patriarchal nature of society still exists, and even though the condition of women for holding 

property seems to be improving on paper, the reality is far from that. 
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With the growing horizons of the commercial realm, the complexities of arbitration are also 

escalating. More and more issues pertaining to arbitration are coming forth. One such issue relates 

to a non-responsive respondent. Arbitration, as globally understood, is a mutual dispute resolution 

arrangement between the parties. However, at times, it has been seen that many respondents turn 

‘non-responsive’ to the arbitration proceedings. This non-participative attitude of the respondent 

leads to some significant issues. Many times, this non-responsive behavior of the respondent is a 

part of his ‘tactical game-plan’ to either force the claimant for termination of arbitration or to raise 

hindrances in the enforcement of the ex-parte award. Both the claimant and the arbitral tribunal 

face tremendous difficulty in proceeding with such arbitration. No doubt, various institutional 

rules, and national laws recognize the arbitrator’s inherent power to proceed ex-parte but hardly 

any rules or laws provide for an elaborated procedure to handle such issues. Due to this, 

sometimes, the claimant is left with no other option but to give up being fed up with the non-

cooperative behavior of the respondent.    

In this article, the author has discussed an elaborative procedure to handle such arbitrations right 

from the beginning. At appropriate places, the author has also suggested some practical solutions 

to the problems that usually arise due to non-responsive respondents.  This article also discusses 

some practical tips and tactics which the claimant and the arbitrator(s) can keep in mind to lower 

any chances of the ex-parte award being jeopardized by the non-responsive respondent at the 

enforcement stage.  

Keywords: Arbitration, Ex-parte, Non-Responsive Respondent, and Practical Approach. 

 

 

I. Introduction 
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Arbitration is one of the most popular alternative dispute settlement methods widely used 

throughout the world. The idea of arbitration rests on the notion of parties’ consent to resolve the 

dispute out of the traditional Courts. Further, the merits of the comparatively relaxed procedure and 

predominance of party autonomy involved in arbitration give the parties a favorable impetus to 

resort to an existing or future dispute, as the case may be, to arbitration rather than the traditional 

courts. The essence of arbitration lies in the mutual arbitration agreement between the parties which 

is often called the ‘governing agreement’.267This agreement is the core base relying upon which the 

arbitration proceeds. Thus, so far we can make an observation that arbitration is mutual cooperation 

or understanding between the parties, in pursuit of which, they formulate an arbitration 

agreement.268 However, this mutual settlement to resort the dispute to arbitration is not as easy as it 

prima facie appears. With the escalating horizons of the commercial world, the dispute settlement 

mechanisms are also witnessing significant challenges. One such problem faced during the 

arbitrations is pertaining to a ‘non-responsive’ respondent. A non-responsive respondent, generally 

stating, denotes to a respondent in a dispute who, in pursuit of various factors, does not respond to 

the arbitration proceedings. This ‘response’ indicates that such respondent either does not 

participate in the arbitration proceeding right from its commencement or he participates for a short 

while and then turns non-cooperative, as is called in some jurisdiction.269The Chartered Institute of 

Arbitrators’ Guidelines on Party Non-Participation (the “CIArb Guidelines”) defines non-

participation as when a party either does not take any steps in arbitration or initially participated but 

ceases to participate later in the process, for example, by failing to produce written submissions or 

by refusing to participate in a hearing.270 

In principle, arbitration is ipso facto a mutual arrangement between the parties having an agreement 

in existence for referring the dispute to arbitration. Being a creation of mutual consent, the parties 

shall be bound by the agreement.271Thus, where one party initiates the arbitration proceedings, the 

respondent must usually avail the opportunity of presenting his side of the matter before the 

arbitration tribunal. Ideally, as it has been observed worldwide, the respondent(s) do participate in 

                                                
267Hamish Lal et al., The Law of an Arbitration Agreement: Is it the law of the seat or the law of the underlying 

contract?,Lexology (Jan.30,2020),https://rb.gy/ytxkp7. 
268U.N. CTAD, International Commercial Arbitration 5.2 AA, (2005), https://rb.gy/9jaspv. 
269Gary Born, International Commercial Arbitration: Commentary and Materials18 (2ndedn Transnational Publishers 

2001). 
270 Party Non-Participation, International Arbitration Practice Guideline, CHARTERED INSTITUTE OF 

ARBITRATORS(2015), https://rb.gy/vqpdq9. 
271 Benson Lim et al., Relooking at Consent in Arbitration, KLUWER ARBITRATION 

BLOG(Feb.12,2019),https://rb.gy/38efxq. 
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the arbitration proceedings to avoid the unfavorable consequences of being absent from the 

proceedings. However, this is not always the case. Many times, the respondents choose not to 

participate in the arbitration proceeding and turn ‘non-responsive’ towards the arbitration.272No 

matter whatever are the causes of such non-participation, it has a significant impact on the entire 

arbitration process.273This move by the respondent is often regarded as a ‘game tactic’ as the 

respondent often tries to set-aside the awards on various grounds, as we shall discuss further. The 

methods of alternative dispute resolution are evolved just to provide an out of court settlement 

between the parties for speedy and cooperative resolution of the disputes between the parties. 

However, these ‘game tricks’ by the respondents, more or less, land the dispute back in court either 

for enforcement, as the respondent won’t accept it as such, or for setting it aside for being an ex-

parte award by raising ‘molded’ reasonable justifications for non-participation.     

This paper aims at analyzing the impact of non-participation of the respondent in an arbitration 

proceeding. The author has tried to touch upon all the major and relevant portions requisite to 

understand the concept. This paper also analyses the power of the arbitrator(s) to pass the ex-parte 

award in the event of non-participation by the respondent. Non-responsive respondent in arbitration 

can be a potentially risky matter for the claimant, thus, some extra care and precaution must be 

taken care of in such proceedings. Thus, this paper discusses these precautions as well, both from 

the side of the claimant and the tribunal.   

For a better understanding, the paper is divided into sections. Section two provides for some 

reasons, which in the opinion of the author are mainly responsible, for the non-responsive attitude 

of the respondents. Section three discusses some ramifications, which are consequent to non-

participation by the respondent in arbitration. Further, section four is a detailed discussion on the 

procedural nuances of arbitration with a non-participative respondent. The author has also discussed 

some practical tricks and strategies that can be employed by the claimant and the arbitral tribunal to 

avoid any potentials risks for the ex-parte award passed in such arbitration. Finally, section five 

concludes the above discussion on a positive note. 

 

II. Reasons for Respondents to Turn ‘Non-Responsive’ 

 

                                                
272ABA Newsletter, ABA SECTION OF INTERNATIONAL LAW (2013), https://rb.gy/9rzx1v. 
273Id. 
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Participation in arbitration proceedings can afford the respondent a great advantage that can even 

lead to his victory in the matter. However, still in many cases, the respondents turn ‘non-

responsive’. One may wonder that why would someone not to participate in the very process, he 

himself has signed for. There can be multiple reasons leading to the non-participation of the 

respondent. Some of the major reasons, which in the author’s opinion are possibly responsible for 

turning the respondent ‘non-responsive’, are briefly discussed in this section. Based on the 

respondent’s non-responsive attitude, such respondents can be classified into two categories: 

1. Culpable Non-responsive Respondent; and 

2. Non-Culpable Non-responsive Respondent  

1. Culpable Non-Responsive Respondent 

Culpable non-responsive respondent refers to the types of respondents who are more like 

‘delinquents’. It is not their genuine reasons that they choose not to participate in the 

arbitration proceedings but their clever and strategic tricks using which they try to win the 

un-winnable situations.  

Some of the reasons in this category are illustrated below:      

A. No-Chance of Winning 

Practically stating, there are situations where the respondent formulates an opinion 

that there is no decent chance of winning the arbitration. Owing to the facts and the 

circumstances of the case, there is a chance that the respondent feels that he won’t be 

able to counter the claims of the claimant. For instance, in the cases where a 

respondent is genuinely at fault and has nothing to counter the claims of the claimant 

or where the respondent knows for the matter of fact that his chances of getting an 

award in his favor are close to negligible. In such a situation the respondent avoids 

participating in the arbitration proceeding. The possible psychology of the 

respondent in such cases can be crystallized as ‘why would I pay for something 

where I have no chance of winning anything.’ Just like an ostrich buries its head in 

the sand when it senses danger, a respondent, likewise, avoids the arbitration by 

turning non-responsive towards the proceedings.  
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B. Excessive Costs 

Another possible reason which in the opinion of the author leads to the non-

participative attitude of the respondent is the fact that arbitrations today are not 

pocket-friendly, to be honest. Arbitration involves significant sums of the fee paid 

both to the arbitrators and the lawyers. Independent arbitrators charge even higher 

when the arbitration involves big corporate giants. Likewise, expenses on lawyers 

are also on the ascending side. Some of the senior lawyers even charge more than 

$10,000 per day in international arbitration. In addition to that expenses of travel, 

stay, and other hospitality services are generally borne by the parties. An idea of how 

costly international arbitrations are can be derived from a survey conducted by the 

Chartered Institute of Arbitrators. It was found that for a relatively simple arbitration 

requiring 1,500 hours of legal work, for instance, if billed at the rate of USD 

300/hour, legal fees would equal USD 450,000 on an hourly basis.274With time these 

costs are significantly raising. In such a situation, the respondent who is not 

confident of winning the arbitration may prefer not to spend on all these expenses. 

He may prefer to accept the ex-parte award and compensate the claimant at least he 

would be able to save a few bucks.  

C. The Home-Ground Advantage 

Such delinquent respondents may come from a jurisdiction that may not be as 

amenable to international arbitration enforcement.275 In the past, India used to be one 

of such jurisdictions but now things have changed a lot. Respondents very often use 

their home ground advantage to trick enforcement of a foreign ex-parte award and as 

a result, they don’t respond to arbitration. Such respondents know that their home 

jurisdiction itself is a bit less responsive to enforcement. Their ideology can be 

framed in the way that “let me get out of all this mess by not responding to your stuff 

and after that, you come after me in my jurisdiction where I am going to block you 

and your award”. Thus, by non-participating, respondents may try to avoid any 

enforceable award in their jurisdiction. 

                                                
274Costs of International Arbitration Survey,CIARB(2011), https://rb.gy/bvy0wp. 
275Louis Del Duca et al., Enforcement of Foreign Arbitration Agreements and Awards: Application of the New York 

Convention in the United States, 62 AM. J. COMP. L. SUPP. 69, 72 (2014). 
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2. Non-Culpable Non-Responsive Respondent 

Non-Culpable non-responsive respondents are genuine respondents who turn non-

participative in an arbitration proceeding owing to some honest issues. Such respondents, 

unlike the culpable non-responsive respondent, are not of ‘delinquent’ kind and do not get 

involved in tactical games. Rather, there are some genuine issues due to which, they turn 

non-responsive towards arbitration. It may also not be wrong to say that such respondents 

are the ‘positive side’ of non-responsive respondents. Some of the major causes for their 

non-responsiveness are: 

A. Impecunious Respondents 

As discussed above, arbitration nowadays is not very pocket-friendly. Quite often 

financially sound claimants try to drag the impecunious respondents into arbitration, 

as a part of the former’s strategy that the respondent would either not afford a top-

lawyer (who charges exorbitant fees) to represent him or just simply steps back 

fearing severe financial losses. There is also a possibility that such respondents may 

even not be able to bear all the costs involved. Insolvent companies can be taken as 

an example of such respondents. Thus, such impecunious respondents turn non-

responsive fearing their financial conditions. 

B. Non-Existence of an Arbitration Clause 

There are some cases, where the claimants resort the dispute to arbitration even in 

the absence of an arbitration clause or agreement governing the dispute in question. 

Such claimants mostly use an arbitration clause in some subsidiary contract and try 

to bring the main (principal) dispute within the ambit of the clause contained in the 

subsidiary contract. Understanding such tactical moves, the respondents turn non-

responsive and do not participate in the proceeding. As for such respondents, there is 

no arbitration clause at all; the question of enforcement doesn’t even arise. 

C. Genuine Jurisdictional Issues 

Some respondents may even have some genuine jurisdictional issues in a matter. An 

arbitration clause may exist between the parties but such dispute may fall outside the 

scope of the clause and thus not governed by it. Thus, in cases where the claimant or 
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the arbitration tribunal tries to cross the jurisdictional borders, the respondent turns 

non-participative.276 Such are cases where awards are genuinely set-aside.  

Apart from the above, some other causes also exist due to which the respondents turn non-

responsive. These causes include restructuring, court-supervised moratorium protection, 

liquidation proceedings, etc. But by and large, the above mentioned few reasons are the 

major causes of non-participation of the respondents.  

 

III. Ramification of Non-Participation of Respondent  

 

As such, there is no official statistics dealing precisely with non-responding respondents in 

arbitrations, however, the institutional guidelines and anecdotal evidence suggest arbitrations 

without respondents are fairly common.277Regardless of which of the reasons is responsible for the 

non-participation of the respondent, such an attitude has a serious impact, not only on the 

respondent but also on the entire arbitration proceeding. The difficulties faced due to a non-

participative respondent in arbitration are based on the very fundamental principles of arbitration. 

Arbitration is a mode of settling disputes between the parties who have agreed amongst themselves 

to settle such dispute before an arbitrator and not in the court of law to avoid attracting the demerits 

of the traditional litigation system.278As stated earlier, this mutual arrangement between the parties 

forms the gist of arbitration. However, when the respondent steps-back from this mutual 

arrangement, it may lead to some serious issues. 

The first and foremost issue is the choice of the arbitrator or the constitution of the arbitral tribunal. 

The claimant first has to deal with the problem of getting the arbitral tribunal constituted. Generally, 

either the parties, resort to a sole arbitrator or a panel comprising three arbitrators.279 If a particular 

agreement provides for resorting to a sole arbitrator, choosing such an arbitrator by the claimant 

only, generally stating, can be very difficult. Where a contract provides for a choice of a sole 

arbitrator by the parties only, it can cause significant trouble for the claimant. As obviously the 

claimant won’t be able to choose the arbitrator all by himself. Similarly, where a panel of three 

arbitrators has to be constituted, the claimant alone would have to face a lot of difficulties.  

                                                
276RaknaArakshaka Lanka Ltd v. Avant Garde Maritime (Pte) Ltd,(2019) S.G.C.A. 33. 
277 Claudia T. Salomon & Florian Loibl, How to Respond to Respondents’ Non-Participation in International 

Arbitration,LAW.COM(Aug.10,2020),https://www.lw.com/thoughtLeadership/salomon-loibl-non-participation-

international-arbitration. 
278Supra note 2. 
279MasoudrezaRanjbar et al., General and SpecificConditions of Arbitration Agreement,10 J. POL.& L.95,96 (2017). 
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The second most important issue that the claimant has to deal with in the absence of respondent 

pertains to the cost of the arbitration (the advance fee). As a matter of general practice, both the 

respondent and the claimant share the advance fee of arbitration at a 50%-50% 

proportion.280However, when the respondent is not there, it becomes very difficult for the claimant 

alone to pay 100% of the arbitration costs. Also, there is a possibility that that claimant may not be 

able to get an award in his favor. In such a scenario, it would be a matter of great loss for the 

claimant. Thirdly, the issue that arises in the absence of a respondent in arbitration pertains to 

ensuring fairness and neutrality of the arbitration tribunal.281 A tribunal that is just listening to one 

side for the entire arbitration process may indirectly choose sides, for it has got no response from 

the respondent and has just been inclined by the claimant side. Thus, ensuring neutrality is a major 

issue where there is no respondent in a proceeding.  

The fourth issue that is of significance in the event of a non-participative respondent is the one of 

enforcement of the award.282 As generally has been seen, the non-responsive respondents often 

challenge the award on grounds like procedural inaccuracy, biasness, etc.  Moreover, a non-

responsive respondent coming from a jurisdiction that is less amenable to the enforcement of 

international awards, gets a home-ground advantage, as discussed above, and troubles the claimant 

with the issue of enforcement. Thus, the aforesaid major issues arise when a respondent turn non-

responsive to the arbitration. Both the claimant and arbitrator(s) face significant challenges in 

conducting the proceedings efficiently and effectively. Conducting the arbitration proceeding 

without a respondent, thus, requires significant caution on account of both the tribunal and the 

claimant.    

 

IV. Procedural Nuances of Arbitration with a Non-Responsive Respondent 

 

Almost all the major arbitral institutions have framed their rules to accommodate such a situation 

where the respondent turns non-responsive.283Likewise, most of the national arbitration laws also 

recognize the powers of the arbitrator to carry out the proceedings without a respondent. Arbitration 

                                                
280 ApoorvaMandhani, Awarding Costs in Domestic Arbitration in India, SCC ONLINE BLOG 

(Oct.28,2015),https://www.scconline.com/blog/post/2015/10/28/awarding-costs-in-domestic-arbitration-in-india. 
281Johanlene Venter, The Non-Cooperative Respondent in International Arbitration Proceedings- AComparative Survey 

and Evaluation of Leading Arbitral Rules, (2016) https://rb.gy/mgkzax. 
282Id. 
283 A Quick Guide to the Rules of Leading Arbitral Institutes, THOMSON REUTERS(2019), 

https://uk.practicallaw.thomsonreuters.com/3-381-

8450?transitionType=Default&contextData=(sc.Default)&firstPage=true 
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tribunals have an inherent power to conduct proceedings in the absence of one party, even without 

express authorization from institutional rules or national laws.284However, carrying out arbitrations 

without respondent is not as easy as it appears. Non-responsive respondent drags the arbitration into 

some serious difficulties, as discussed above. The difficulties faced are such as: 

A. Dealing with the Cost of Arbitration 

Generally stating, almost all the arbitral institutions, and even the independent arbitrators for 

that matter require the initial payment of the arbitration fee in advance. Arbitration, 

practically stating, is not as ‘economical’ as we study during lectures while differentiating 

between arbitration and litigation. It involves significant costs. Generally, the parties have to 

share arbitration advances. However, in the scenario where the respondent is non-responsive 

and thus not paying its portion of arbitration advances, the claimant faces significant issues. 

Generally, by not paying the arbitration fees, the non-responsive respondent, in pursuit of 

his ‘game tactics’, indirectly forces the petitioner into a dilemma of either paying the 

arbitration fees for both sides or having the arbitration terminated.285The widely accepted 

approach where the respondent ‘refuses’ to pay his part of the costs is the ‘contract theory 

approach’ or ‘Interim measure approach’.286 The contract theory approach suggests that the 

parties have a binding agreement between them. When one party fails to pay his share of 

advance costs, it has committed a breach of the arbitration contract. Contrastingly, the 

interim measure approach provides that the paying party requests the arbitral tribunal to 

issue a provisional measure requesting the non-paying party to cover their portion of the 

advance on costs or refund the paying party.287 

However, where the respondent is entirely non-responsive, the author feels that such 

approaches won’t be able to resolve the solution. The best possible way out for the claimant 

to cross this first stage of difficulties would be to arrange for a substitute payment on behalf 

                                                
284 Supra note2. 
285Joseph C. McGowan, Arbitration Strategies: What Happens When One Party Refuses to Pay the Arbitrator, RJO, 

https://www.rjo.com/publications/what-happens-when-one-party-refuses-to-pay-the-arbitrator. 
286Lisa Bench Nieuwveld, ICC Rules: What Do You Do When the Respondent Refuses to Pay its Portion of the Advance 

on Costs? An Alternative Approach, KULWER ARBITRATION BLOG (Feb.23,2010), 

http://arbitrationblog.kluwerarbitration.com/2010/02/23/icc-rules-what-do-you-do-when-the-respondent-refuses-to-

pay-its-portion-of-the-advance-on-costs-an-alternative-

approach/#:~:text=Looking%20to%20Article%2030(1,formation%20of%20the%20arbitral%20tribunal. 
287Id. 
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of the non-participative respondent to proceed with the constitution of the arbitral 

tribunal.288 

B. Constituting Arbitral Tribunal without a Respondent 

Constituting an arbitral tribunal where the parties themselves were to choose the arbitrator 

can be difficult in the absence of a respondent. In such a scenario, the claimant has an option 

available to resort to the institutional rules. 289  Almost all institutional rules provide for 

effective default mechanisms to deal with the situations where parties fail to agree on a sole 

arbitrator or make an appointment. Such rules can generally be resorted to by the claimant to 

tackle a non-responsive respondent. 

 

C. Conducting the Arbitration Ex-Parte 

Most institutional rules and national laws, from a procedural point of view, provide for 

provision to deal with situations where the respondent is non-responsive. Such rules and 

laws provide that nevertheless of participation of respondent, the arbitration proceedings 

will continue on an ex parte basis. 290 The Arbitration and Conciliation Act, 1996 291  as 

amended in 2015 (India) also provides for proceeding with arbitration where the respondent 

is non-cooperative. Section 25 of the Act292 provides that: 

“Default of a party in an arbitral proceeding: 

Unless otherwise agreed by the parties, where, without showing sufficient cause: 

a) ….. 

b) the respondent fails to communicate his statement of defense in accordance 

with sub-section (1) of Section 23,293 the arbitral tribunal shall continue the 

proceedings without treating that failure in itself as an admission of the 

allegations by the claimant; 

                                                
288Supra note 2. 
289 SaurendraRautray, India: Law Of And Procedure For Appointment Of Arbitrator(s), MONDAQ (Nov. 

30,2012),https://www.mondaq.com/india/arbitration-dispute-resolution/205186/law-of-and-procedure-for-
appointment-of-arbitrators. 

290ICC Rules, Article 6(8); LCIA Rules, Article 15.8; UNCITRAL Rules, Article 30, SIAC Rules, Rule 20.9; S.C.C. 

Rules, Article 35.2. 
291The Arbitration and Conciliation Act, 1996, No. 26, Acts of Parliament, 1996. 
292Id. 
293Section 23(1), The Arbitration and Conciliation Act, 1996, No. 26, Acts of Parliament, 1996. 
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c) a party fails to appear at an oral hearing or to produce documentary evidence, 

the arbitral tribunal may continue the proceedings and make the arbitral 

award on the evidence before it.” 

D. Proper Notice to the Respondent 

Before directly commencing the proceedings, it is essential that the non-responsive 

respondent is properly served with the notice to make sure that he is aware of the 

existence of arbitration proceedings against him.294 The requirement of proper notice 

is must due to the fact that the enforcement of the final award can be jeopardized by 

the respondent if it is later proven that he was not properly notified.295 

Inference can also be drawn from The New York Convention. Article V (1)(b)296 of 

the said convention provides that: 

“1. Recognition and enforcement of the award may be refused, at the request 

of the party against whom it is invoked, only if that party furnishes to the 

competent authority where the recognition and enforcement are sought, proof 

that:  

a) … 

b) The party against whom the award is invoked was not given proper 

notice of the appointment of the arbitrator or of the arbitration 

proceedings or was otherwise unable to present his case; …” 

Thus, serving a proper notice within the meaning of the said convention is a must. 

However, at times, a question may arise as to what constitutes a ‘proper notice’? 

Different jurisdictions have adopted different approaches. Some jurisdictions, like 

Sweden, have adopted a less-flexible approach, whereas others, like the UK, have 

adopted a fairly flexible approach while dealing with ‘proper notice’.297 

                                                
294Alupro Building Systems Pvt Ltd v. Ozone Overseas Pvt Ltd,(2017) S.C.C. Del. 7228. 
295 Ahmed Ibrahim, What Happens if a Party Opts Not to Participate in Arbitration Proceedings?, 

MONDAQ(Jan.15,2014),https://www.mondaq.com/construction-planning/284616/what-happens-if-a-party-opts-not-to-

participate-in-arbitration-proceedings. 
296The United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1958. 
297 Supra note 29. 
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The globally adopted practice is that where a respondent is non-responsive, it must 

be the duty of the arbitrator to make sure that both parties to a dispute are given 

adequate opportunities of being heard. 298  If even after being given many such 

opportunities, the respondent remains non-responsive, then the arbitrator should 

make the award ex-parte. In the opinion of the author, ex-parte proceedings must be 

conducted as a last resort. Prior to that, the arbitrator must ensure serving notices in 

different manners to the respondent to somehow try to make him respond. However, 

if after such repetitive initiative, the respondent still doesn’t respond, the arbitrator 

must proceed with ex-parte proceedings. In India, Section 25 of the Arbitration and 

Conciliation Act, 1996 provides for the ex-parte proceedings. However, before 

passing the ex-parte awards, it is the duty of the arbitrator to inform the concerned 

parties about his intention to proceed with the dispute ex-parte.299 

The Halsbury’s Laws of England provides that where an arbitrator wishes to proceed 

notwithstanding the absence of one of the parties, he must give a distinct notice of 

his intention to do so. This is for the reason that if a reasonable cause is shown by the 

party for not attending the proceedings, the court will set aside the award made by an 

arbitrator who has proceeded ex-parte.300Almost all the jurisdictions in the world 

acknowledge the principle that If at a later stage, it is proven that the respondent was 

duly informed about all the necessary elements of the arbitration, the enforcement of 

a final award rendered on default of respondent cannot be rejected on the grounds of 

non-participation of the respondent in the arbitration.301 

E. Ensuring Impartiality  

If after being notified for multiple times, the respondent still doesn’t turn up, the 

arbitral tribunal proceed sex-parte. However, proceeding ex-parte doesn’t mean that 

it confirms the claimant’s victory. Such proceedings do not imply, what is called, 

                                                
298V.S. Jayakumar, NPAC’s Arbitration Review: Non-Co-operation by a Respondent in Arbitration: Scope of Passing 

ex parte orders by Arbitrator, BAR & BENCH(Jul.16,2019, 10:32 AM),https://www.barandbench.com/columns/non-
co-operation-respondent-arbitration-proceedings-ex-parte-orders-arbitrator. 

299 M. Govindarajan, Arbitrator’s Power to Proceed ex-parte, TAX MANAGEMENT INDIA.COM (Jul.5,2018), 

https://www.taxmanagementindia.com/visitor/detail_article.asp?ArticleID=8052#:~:text=The%20provisions%20of%

20section%2025,with%20the%20case%20ex%20parte. 
300HALSBURY’S LAWS OF ENGLAND (Lord Hailsham ed., Butterworths 4th ed., London)(1996). 
301 Supra note 29. 
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‘ficta confession’ or ‘explicit confession’, as in the case of certain jurisdictions. Ex-

parte proceedings merely refer to the inherent powers of arbitral tribunal to conduct 

the arbitration proceedings without the other party, nevertheless its consequences.    

Most of the arbitral institutes and national do provide provisions for the power of the 

arbitrator to proceed with arbitral proceedings even in the absence of one party but 

they hardly provide for procedural guidance on how such proceedings must be 

conducted.302 

The role of the arbitrator in cases with non-responsive respondent becomes even 

more complex and tougher. Special due diligence is required on the part of the 

arbitrator to avoid any potential challenges to the award.  Firstly, in order to ensure 

that the non-responsive respondent is aware of the existence of the proceedings 

against him, the arbitrator must properly notify the respondent about such a fact, as 

discussed above.  

Secondly, in order to ensure impartiality in the arbitration, the arbitrator must notify 

the respondent about all the material developments taking place in the case. The 

CIArb guidelines also recommend records of all communications must be sent to all 

the parties, which includes the non-responsive respondent as well.303The arbitral 

tribunal must ensure that the non-responsive respondent is properly notified of all 

steps of the arbitration, including correspondence, procedural orders, directions, 

submissions, and all other communications between the claimant and the tribunal.304 

Further, the arbitral tribunal must offer reasonably fair opportunities of being heard 

to the non-responsive respondent and should always invite him to participate in the 

proceedings at any point.305The arbitral tribunal must be extra cautious of keeping 

the evidentiary records, records of all the communication concerning the non-

responsive respondent, and other material facts required to ensure impartiality of the 

tribunal. Such records must also be included within the award itself. 

                                                
302 Supranote 32.. 
303 International arbitration practice guideline, Party Non-Participation, CHARTERED INSTITUTE OF 

ARBITRATORS(2015),https://www.ciarb.org/media/4204/guideline-9-party-non-participation-2015. 
304Supra note 2. 
305 Aceris Law LLP,Refusing to Participate in Arbitration Proceedings, ACERIS LAW(Dec.13,2019), 

https://www.acerislaw.com/refusing-to-participate-in-arbitration-proceedings/. 
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F. Proving Proper Communications   

As said earlier, it is not uncommon for the non-responsive respondents to put 

obstacles in the enforcement of an award passed in his absence. The most obvious 

plea that such respondents usually take is the absence of proper notice.306 Dealing 

with such respondents must involve some tricks and strategies on the part of the 

claimant and the tribunal as well. 

Email trackers can play a significant role in this regard. Many often, business 

associations use email tracking extensions with popular emailing platforms (like 

Gmail). Just like on Whatsapp, email tracking extensions come with the features of 

indicating ‘delivered’ and ‘read’ emails. When the notices, communications, and 

other documents are to be delivered to the non-responsive respondents, such email 

extensions can be used. Such extensions may sometimes be unethical; still, they can 

be used as a great weapon against the ‘cynical’ respondents.  

Further, hardcopies of all the notices, communication, etc. shall be posted, via 

registered post, to the registered offices, Home address, and at other relevant places 

where the respondent may be found. Such tiny steps can prove the exercise of 

sufficient efforts on the part of the tribunal and claimant to bring the respondent to 

the proceedings. If the respondent still doesn’t turn up then provided he has some 

reasonable justification, the ex-parte award would not be, usually, rendered 

unenforceable.   

G. Satisfying the Burden of Proof  

Generally stating, in international arbitrations, the burden of proof initially lies on the 

party claiming through arbitration. Thus, if a claimant is contending that the 

respondent breached the contract, the claimant would initially have the burden of 

proof. Once the claimant puts forward his side of the case, the burden shifts on the 

respondent who rebuts the proofs presented by the claimant or face the prospect of 

such an issue being decided against him. 

                                                
306Nicholas Poon, The Tension Between Principle and Policy: Calibrating the Right of Non-Participating Respondents 

to Challenge Awards, KLUWER ARBITRATION BLOG(Nov.13,2018), 

http://arbitrationblog.kluwerarbitration.com/2018/11/13/tension-principle-policy-calibrating-right-non-participating-

respondents-challenge-awards/. 
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However, in the situation where the respondent is non-responsive, things get a little 

problematic. The claimant faces the problem of satisfying the correct burden of 

proof, without the respondent being present, to get a favorable award. Unlike 

traditional Courts, as in most parts of the world, arbitral tribunals cannot simply hold 

that if the respondent fails to file a reply to the claimant’s assertions, he shall be 

deemed to admit the same. Generally, the respondent produces evidence to negate 

the contentions of the claimant. However, where the respondent is non-participative, 

such evidence is not adduced before the arbitral tribunal and thus the latter comes 

across various complications. The arbitral tribunal faces the issue of outlining the 

facts and the basis for its award in the same manner as it would ordinarily have in the 

event where the respondent would have participated in the arbitration. 

The absence of respondent should not mean that the burden of proof, which 

ordinarily falls on the claimant, shall be lessened in gravity or anything else. 

Whether the respondent participates or not, the claimant must prove his claims as he 

usually would have. This is due to the fact that nevertheless the presence or absence 

of the respondent, the award passed by the arbitral tribunal shall be deemed as a final 

award. The claimant shall not be allowed to take some undue advantage of the 

respondent’s absence in the proceedings as such facts can even render the ex-parte 

award being set aside by the respondent. 

H. Taking Evidence 

Another issue that arises in arbitrations with non-responsive respondents is the one of 

taking evidence by the arbitral tribunal. Generally stating, documentary evidence is 

regarded as the best form of evidence in international arbitration.307 Not only it is the 

strongest type of evidence but it also has a great effect on the tribunal’s award.308 

Here, the claimant must put forward his documentary evidence properly, reflecting 

the true and clear picture of his case. This is due to the fact that if at a later stage, any 

consistencies or baffling gaps come to the surface, the award in the favour of the 

claimant would be jeopardized. While adducing and taking evidence by the claimant 

                                                
307 Peter Goodwin et al., International Arbitration: Documentary Evidence and the Revised IBA Rules,LEXOLOGY 

(Sept.16,2010), https://www.lexology.com/library/detail.aspx?g=92ab7c5c-d177-4910-b130-442b7e2ee867. 
308Id. 
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and the tribunal respectively, the need for an increased caution arises due to the fact 

that the respondent is not present to cross-examine the evidence adduced by the 

claimant. Moreover, the statements by the presented witness or the expert 

testimonies are harder to be used by the claimant and ultimately by the tribunal in the 

absence of the respondent. Being a part of the adversarial form of arbitration, 

statements of witnesses and expert testimonies may generally be dysfunctional if 

there is no respondent to cross-examine the same.  

Thus, the arbitral tribunal, usually, gets extra careful in taking the evidence in the 

absence of the respondent. The author firmly believes that the arbitrator(s) should in 

no circumstances act as a de facto representative or counsel of the non-responsive 

respondent and thus should also avoid cross-examining the witnesses presented by 

the claimant. Some authors also hold the view that arbitral tribunals must follow a 

‘civil law approach’ of using ‘inquisitorial style of questioning’ in the event of the 

non-responsive respondent. Likewise, the role of independent experts, appointed by 

the arbitral tribunal, can also gain much importance in the arbitrations with a non-

responsive respondent.  

V. Conclusion 

 

Non-participation on part of the respondent does not prevent, generally stating, the arbitration from 

moving forward. However, such a non-responsive attitude comes along with some serious issues 

and complexities. If such complexities are not confronted with due caution and carefulness, the 

award passed in the absence of respondent can be jeopardized at a later stage by the respondent, if 

he successfully proves the existence of any ‘unsolved gaps’ in the arbitration. Practically stated, 

after the arbitral tribunal passes the award in the absence of the respondent, the ball then lies in the 

enforcement court. Thus, in order to avoid any future risks of the award being set-aside, both the 

claimant and the arbitral tribunal should be mindful of the challenges that they may confront during 

the arbitration with a non-responsive respondent. They must clearly understand the ramifications 

that may arise in such arbitral proceedings. A planned and strategic approach must be followed by 

handling the arbitration without the respondent. The arbitrator must do everything in his power and 

potential to avoid any prospective challenges to the award passed by him. If the arbitrator 

successfully observes the fair procedure rules, even in the absence of the respondent, right from the 

commencement of the proceedings until the passing of the award, there are fewer chances of the 

award being jeopardized at a later stage by the respondent. However, it must also be noted the 
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procedure to deal with the non-responsive respondent in the arbitration can never be 

‘compartmentalized’ in toto. Different cases may need to follow different approaches. However 

keeping in view the above-disused issues and solutions, it would be easier for both the claimant and 

the arbitral tribunal to deal with such cases. 

 

******** 
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This article begins with tracing the origins of feminism in terms of its entry into verbal and written 

terminology and the origins of the movement. It then delves into the relevance of the third wave of 

feminism and its place in the larger wave theory, in terms of overall perspective, approach and 

success. It then studies its far-reaching impact on exposing and uncoupling the deep-seated 

androcentrism in society, and especially in the field of law by the subversion of traditional models 

and perspectives to allow women to rediscover their gender identity on a continuum and awakened 

a sense of self-worth, self-care and even sexuality which was to be dictated by their very own 

definitions, as inferred from free will and realization.  At the same time, it tracks and analyses with 

various examples for the presence of androcentrism in various legal fields and the tools introduced 

and incorporated by the third wave such as the assessment of two aspects of the debate on the 

difference in legal androcentrism – the ‘sameness versus difference’ question and the ‘difference 

versus dominance’ question attempting to assuage and correct this to the extent possible, and the 

ramifications of the same in the present day. This has allowed feminist scholarship to progress from 

incisive analyses of law’s male bias to the creation of new doctrines, new methods, and reform 

proposals. 

Keywords: Androcentrism, Feminism, Third wave, Legal doctrine.  

 

 

“Women’s rights are human rights and human rights are women’s rights” – Hillary Clinton 

 

I. Introduction 

Feminism is a term that evokes strong emotions of either solidarity or animosity in most individuals 

with most of us retaining our pre-set notions on the subject which lead us to come to our own, often 

half-baked conclusions. The word itself finds its origins in the late nineteenth century, in the French 

term ‘la féminisme’ which then spread to the rest of Europe and subsequently, to America. This 

word has long been attributed to Charles Fourier, a French philosopher who was cognizant of the 
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fact that the essence of women's emancipation lay in eradicating their legal and economic 

subordination to men.309 The other term to appear, around the same time, is ‘féministe’ which is 

attributed to the French playwright and essayist, Alexandre Dumas in his work L'Homme-femme in 

1872. The two words entered common usage in French around 1892 whereas the first reported use 

of the word ‘feminist’ as provided by the 1933 Supplement to the Oxford English Dictionary dates 

back to 12 October 1984 in the Daily News – a London-based newspaper.310 Feminism or ‘feminist’ 

as a label thus arose out of a multitude of varied nineteenth-century campaigns for female 

emancipation – most prominently for access to education, for the vote, for the right to own property 

for married women and possess custody of their children, for the abolition of laws having double 

standards, about female prostitution. 

Presently, the term is used more to refer to a general belief in the thought process that injustices 

exist for women in the modern society, however, the very magnanimity and scope of the word is its 

adversary since there is no universally construed or agreed upon the listing of such injustices which 

do not place women on the same pedestal as men.311 However, this is inevitable owing to the very 

diversity of conditions in different parts of the world, in varying nations owing to geo-political, 

socio-economic, and other factors. The other, more narrow perspective is to consider the term 

‘feminism’ to a more historical and specific political movement that began in the United States and 

Europe in the late nineteenth century and continues till the present date.  

 

II. Waves of Feminism 

 

The most accepted notion divides the feminist movement into four primary waves. Some scholars 

like Jo Freeman have however advocated a three-wave model, where the First Wave is broken up 

into two – the suffrage movement and the latter goals. The conventional Second Wave is 

accordingly called the Third Wave312. 

The First Wave had its roots in the ideas of abolition and temperance with the primary goal being 

obtaining political rights, most crucially the right to vote, through the suffrage movement. To 

illustrate, this was achieved in the United States of America in 1908 and the extension of the right 

                                                
309 Karen Offen, On the French Origin of the Words Feminism and Feminist, 8 FEMINIST ISSUES 45-51 (1988). 
310Id. 
311Noëlle McAfee, Feminist Philosophy, The Stanford Encyclopaedia of Philosophy (Jun. 28, 2018), 

https://plato.stanford.edu/entries/feminist-philosophy/#WaveFemi. 
312Jo Freeman, Waves of feminism, JO FREEMAN (May 1996), https://www.jofreeman.com/feminism/waves.htm. 
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to vote was extended by the British Parliament to women in 1918. Once this goal was largely 

achieved, the first wave mostly disintegrated, especially with the onset of the First World War 

[1914-18], with only a feeble attempt at incorporating some goals such as the right of married 

women for obtaining some form of independence from their husbands and the right of all women to 

gain an education. 

Important figures from this era include Olympe de Gouges and Mary Wollstonecraft, their seminal 

works respectively being the ‘Declaration of the Rights of Woman and the [Female] Citizen’ in 

1791 and ‘A Vindication of the Rights of Woman’ in 1792. The Second Wave can be located 

roughly during the 1960s and 70s, with the opening up of discussion and debate on the origins of 

women’s oppression, the nature of gender, and the role of the family.313  

It also targeted the gender injustice of state-organized capitalism, with the institutional structure of 

large-scale top-down organizations being seen as an expression of toxic masculinity in the 

professional-managerial stratum, and critiquing the resulting androcentrism. 314  The resulting 

struggle against economic exploitation, status hierarchy, and political subjection was thus 

necessarily linked to imperialism, class domination, and struggles against racism. The Third Wave 

is discussed in the next section whereas the Fourth Wave continued with the unachieved goals of 

the Third Wave coupled with a focus on sexual harassment, body shaming, and rape culture.315 

Feminism in the Third Wave, like any other successful movement, experienced cognitive 

dissonance within the movement mostly on the subjects of 'popular depiction of beauty' and 

'sexuality', and the impressions of this were felt in the Fourth Wave.316 This latter Wave continues 

to the present day with the #Me Too movement is a recent epochal movement in support and 

assistance of survivors of sexual violence, especially females of colour. 

 

III. Third Wave: Background and Perspective 

 

Emerging in the 1990s, the Third Wave had the firm standing ground of the certain legal and 

political rights, power, and status for women secured by the prior Waves yet critiqued the 

                                                
313Elinor Burkett & Laura Brunell, Feminism, Encyclopaedia Britannica (Sep. 23, 2020), 
https://www.britannica.com/topic/feminism. 

314Nancy Fraser, Second-Wave Feminism: ‘An Epochal Social Phenomenon’, Versobooks.com (Feb. 29, 2016), 

https://www.versobooks.com/blogs/2520-second-wave-feminism-an-epochal-social-phenomenon-by-nancy-fraser. 
315Elinor Burkett & Laura Brunell, Feminism - The Fourth Wave of Feminism, Encyclopaedia Britannica (Sep.  23, 

2020), https://www.britannica.com/topic/feminism/The-fourth-wave-of-feminism. 
316Id. 
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unfinished work of the same. Emerging from Generation X, it had a much more culturally and 

economically diverse composition, and thus more inclusive of women of colour than prior Waves. 

The members of this movement aimed at the inversion of the symbols of sexism, racism, and 

classism, with the goal of ‘sabotaging and rebuilding the machine instead of becoming part of it’, 

the machine being representative of human society.317 Taking the goal of ‘sexual liberation’ of the 

Third Wave one step further, the Fourth Wave expanded the understanding of the concept to 

incorporate sequentially: first, the consciousness of one’s gender identity and sexuality and second, 

channelizing and reinforcing this consciousness to construct and freely express the self-discovered 

authentic gender identity.318 

This Wave was significantly influenced by the parallel postmodernism which was in the flow 

around this time owing to which feminists sought to reclaim and redefine the conversation 

revolving around the ideas of masculinity, femininity, beauty, gender, sexuality, and womanhood 

through the tools of ideas, print, and visual media.319 The traditional image of women as ‘faithful, 

passive, weak, and virginal’ or sometimes, alternatively ‘emasculating, domineering, demanding, 

and slutty’ was sought to be redefined to depict women as self-assertive, powerful, and retaining 

full control over their sexuality. Another important shift in gender understanding was the move 

away from rigid binary perceptions of some characteristics being male and female to a gender 

continuum allowing for a multitude of gender expressions.320 

However, like the other Waves and mentioned above, this Wave faced cognitive dissonance and 

resulting disagreements within the movement itself, and almost ironically this was a result of its 

strength in diversity. The presence of people from gender, ethnic and class identities; experiences, 

and interests resulted in multimodality and splits. This criticism has often been refuted by the 

members of the Third Wave as being a show of strength since the strategy of the First Wave and the 

Second Wave – the creation of a unified or singular agenda or philosophy as an unrealistic, 

unimaginable, and increasingly impossible goal in a world that was beginning to be connected 

faster and thus bridging over massive gulfs in perspectives across regions.321 

 

                                                
317STACY GILLIS ET AL, THIRD WAVE FEMINISM (Extended 2nd ed., Palgrave Macmillan 2017). 
318Id. 
319Elinor Burkett & Laura Brunell, The Third Wave of Feminism, Encyclopaedia Britannica (Sep. 23, 2020), 

https://www.britannica.com/topic/feminism/The-third-wave-of-feminism. 
320Id. 
321Id. 
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IV. Third Wave - Androcentric Nature of Law and Social Implications 

Androcentrism can be defined as the ‘evaluation of individuals and cultures based on male 

perspectives, standards, and values’.322 Although not necessarily advocating an explicitly negative 

or dismissive view of females, it does however espouse a male-centered world view that accepts 

and positions boys and men that is, males as the accurate representation of human condition and 

experience with females being divergent from this mainstream consideration of human condition. 

An often-unacknowledged form of sexism, it is complex and subtle - informed by patriarchal 

cultures in which men are granted more power and influence, and thus the right to evaluate and 

interpret individuals and cultures. It thus exists on a continuum that comprises misogyny and 

patriarchal attitudes along with the above mentioned perspective.323 This phenomenon has found its 

way into multiple fields in various forms including science, medicine, fine arts, media, and most 

important for our consideration – law. One instance in this regard is that the concept of ‘family 

wage’ used across multiple legal instruments have always been more calibrated towards a gendered 

assumption of the fact that the typical worker is a male wage-earner who is the principal, if not, sole 

wage earner of his family. This ‘family wage’ construct has served as a social ideal, connoting 

modernity and upward mobility, and has also been much considered in political circles and 

bureaucracy across nations as the basis for state policy in matters of employment, welfare, and 

development.324  This gross misjudgment that eluded most households was enforced across the 

1950 and 1960 with the intent to reinforce male authority in households and gender norms and 

naturalize gender injustice while completely overlooking unpaid care work and reproductive 

labor.325 

Legislative changes have always formed the bedrock of determining the success, at least to an 

extent for each of the Waves prior to the Third Wave. One of the very first instances of 

identification of law as an instrument of male domination and supremacy was in a gathering of 

American feminists at Seneca Falls, New York in 1848. It focused particularly on the lack of the 

power to vote, along with the nature of the laws of marriage and divorce which has no regard for 

                                                
322CAROLYN HOBBS, ANDROCENTRISM, ENCYCLOPAEDIA OF CRITICAL PSYCHOLOGY (2014). 
323Id. 
324Fraser, supra note 6. 
325Id. 
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the happiness of women and reduced them almost to mere chattel and thus, ‘civilly dead’.326 The 

First Wave culminated with the important passage of the Nineteenth Amendment to the 

Constitution of the United States of America in 1908 and the extension of the right to vote to 

women householders, wives, and female university graduates over the age of thirty by the British 

Parliament in 1918. The Second Wave also saw the enactment of important legislation such as Title 

IX of the Education Amendments to the Civil Rights Act of 1964, which channelized the existing 

law of prevention of discrimination based on sex by extending it to educational institutions 

receiving federal funds.327 This radically improved and magnified the opportunity of women to 

pursue postgraduate education.  

However, where the initial Waves sought to bring about laws for gender justice and associated 

rights such as the right to vote, the Third Wave shifted its lens to the innate androcentrism present 

in existing legal systems and expose them to bring about corrections. In addition to the general legal 

framework, it also attached the social implications of this androcentric legal system – namely a 

division of labour based on gender.328 This was discussed notably by Jennifer Baumgardner and 

Amy Richards in ‘Manifesta: Young Women, Feminism, and the Future’ where they questioned the 

sexual division of labour in their households, and advocated the upbringing of future daughters to 

be self-aware, empowered, articulate, high-achieving women.329  

This was part of the Wave’s goal of fighting patriarchy and answering violence with stories of 

survival, and at the same time combating continued exclusion with grassroots activism and radical 

democracy. To illustrate this phenomenon of androcentrism, it is perhaps important to note that 

even in the nascent phases of this Wave, the law in certain jurisdictions allowed the defense to 

inquire into an alleged rape victim’s sexual history. The exposure of laws being androcentric was 

thus a key goal of the Wave and proceeded primarily on three baselines: firstly, traditional doctrines 

of law, as created and visualized by males in a society dominated by men, have a fundamental male 

bias even when they are prima-facie gender-neutral. Secondly, the lives of females, for multi-fold 

reasons and societal truths, are starkly different from men’s lives resulting in male-developed 

                                                
326Judith A. Baer, Feminist Theory and The Law, OXFORD HANDBOOKS ONLINE, (Jul 2011), 

https://www.oxfordhandbooks.com/view/10.1093/oxfordhb/9780199604456.001.0001/oxfordhb-9780199604456-e-
016. 

327Id. 
328R. Claire Snyder, What Is Third‐Wave Feminism? A New Directions Essay, 34 SIGNS: JOURNAL OF WOMEN IN 

CULTURE AND SOCIETY, 175 (2008). 
329JENNIFER BAUMGARDNER & AMY RICHARDS, MANIFESTA: YOUNG WOMEN, FEMINISM, AND THE FUTURE 

(Macmillan 2000). 
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theory being unfit to suit the female reality. Lastly, feminist theory, for its development necessitates 

that women must create theory from their own experience and perspectives, unbiased and unfiltered 

though male sensibilities and experiences. 

The Third Wave is also shown in its assessment of two aspects of the debate on the difference in 

legal androcentrism – the ‘sameness versus difference’ question and the ‘difference versus 

dominance’ question.330 The first one deals with the conflicting outlooks where one approach is to 

have laws that promote equality across the board with no special privileges for women whereas the 

second approach promotes special benefits such as maternity and pregnancy leaves. The second 

question deals with the variance in the ‘difference or cultural’ feminism which postulates that 

differences in character in the two sexes make masculinity theories carry an inherent bias against 

women with ‘dominance or radicals’ feminism which postulate that the differences arise not from 

the character but from a perspective that has been forcefully thrust on women. Although no 

concrete answers were uncovered, a critical finding was that the final premise of feminist 

jurisprudence remains most essentially the need for the scholarship based on women’s expe-

rience.331 Relying on women’s experiences and perspectives, the first generation of feminist legal 

scholars has progressed from incisive analyses of law’s male bias to the creation of new doctrines, 

new methods, and new reform proposals.332 

 

V. Conclusion 

 

The Third Wave introduced new ideas like ‘self-care’, meaning that women are to be able to 

recognize their personal needs of grooming, taking care, self-development, resting, vacationing, and 

challenging the patriarchal concept of morality which traditionally required women to take care of 

everyone around them, be it husband, children, family, society, including carrying themselves with 

grace at the places outside home and never pay attention to what these women wanted for 

themselves or for them to be. As discussed previously, this subversion of traditional models and 

perspectives allow women to rediscover their gender identity on a continuum and awakened a sense 

of self-worth, self-care, and even sexuality which was to be dictated by their very own definitions, 

                                                
330Baer, supra note 18. 
331Id. 
332Mary Field Belenky, Women’s Ways of Knowing: The Development Of Self, Voice, And Mind (10th Anniversary 

Ed. 1998 
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as inferred from free will and realisation. This shaped the whole narrative of how a society should 

be treating a woman where the right way, as evidenced, is to treat them as equals and leave them on 

their own devices. This societal shift had an imperative and compelling force on the subsequent 

legal developments.  

Even when we look at our present-day laws, one thing is clear: that it is less a question of whether 

the male sex is dominant and the female sex subservient but the fact that this very generalization is 

gendered in nature. For example, the ‘reasonable person doctrine’, an essential aspect of tort law 

and contract law is often cited as the ‘reasonable man doctrine’. And the truth is that this is not a 

mere typographical problem, it arises from the very fact that often men’s experiences and attitudes 

are substituted as the standard of reasonableness. An illustration in point is that in a case of sexual 

harassment – the interpretation of reasonableness can be made to show that a woman who is 

inconvenienced or complains against apparently harmless or sexual innuendo laced words or 

gestures of a male colleague is being unreasonably sensitive and thus ‘unreasonable’. The actual 

indicator perhaps ought to be from the plaintiff’s – woman’s perspective in terms of whether a 

reasonable woman would call such behavior objectionable or threatening enough to create a hostile 

workplace environment.  

We further see that themes of sexual equality have resulted in the ‘equal protection doctrine’ 

becoming an important facet of law however the males have perhaps been, in some aspects, been as 

benefited as women who often have been ironical, disadvantaged. An illustration is today’s gender-

neutral spousal support laws in most jurisdictions but this has often resulted in an interpretation of 

family law where the subsets of divorce and child custody law disadvantage ex-wives. 

However, it is undoubtedly true that the impact of the Third Wave in all of its collective 

contributions and as has been demonstrated has been tremendously eloquent, especially in shining 

light on the androcentric nature of law and its social implications, and thus, will always be a shining 

testament and a beacon for all future and present feminists. 
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